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STATEMENT OF THE QUESTIONS PRESENTED 


The first question is whether a judge may decline to con¬ 
voke a statutory court on the ground that the constitu¬ 
tional issue raised by the complaint is without substance 
when that finding is an analogical conclusion based upon 
eases that dealt with wholly different statutes which were 
tested against powers and rights wholly different from 
those involved in the complaint before him. 

The second question is whether, when a complaint not 
only challenges the validity of an Act of Congress but 
also alleges facts showing that defendant officials have 
exceeded their authority under that statute, a court may 
—on a motion made before the court is ready to deal with 
the merits—both dismiss the complaint and give summary 
judgment to defendants on the ground that the doctrine 
of sovereign immunity is applicable to the complaint, and 
that failure of defendant officials to comply with the 
terms of the statute is immaterial. 

The third question is whether the qualification in an Act 
of Congress that an official may perform act B ‘‘only after'” 
he shall have first performed act A is a limitation on his 
authority. 

The fourth ■question is whether, when Congress requires 
the performance of act A, as above, in order to protect 
a certain class of persons against a particular kind of 
injury, a court may rule that failure of the official to per¬ 
form act A is immaterial to a case for injunctive relief 
based on that failure, when plaintiff can show under his 
allegations: 

(1) that he is within the class Congress intended to 

protect, 

(2) that the injury he seeks to prevent is the exact kind 

Congress intended to prevent by requiring performance 

of act A, 
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(•>) that if act A had boon performed lie would not have 
been injured, and 

(4) that irreparable injury will result to him unless in¬ 
junction issue. 

The fifth question is whether a complaint such as above 
specified may be dismissed on the ground that the United 
States is an indispensible party because the prosecution 
of a petition filed in the name of the United States (act P> 
above) is sought to be enjoined. 

The sixth /piesfion is whether a court is free to test an 
Act of Congress without regard to the limitations on the 
power which Congress exercised in its enactment. 

The serenth question is whether such problems as are 
raised by the preceding questions may be resolved on a 
preliminary motion as a consequence of the court’s con¬ 
struction of the Act of Congress related to the prayer for 
injunction, when argument on its construction has boon 
neither offered to, nor invited by, the court. 

The einlith question is whether suit to have an Act of 
Congress declared unconstitutional can be dismissed and 
summary judgment thereon given to defendants on the 
grounds of sovereign immunity. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court over the present appeal 
is based upon revised Title 28 USCA 1291 inasmuch as 
this appeal requests the review and reversal of an order 
of dismissal and a summary judgment entered against 
appellant (plaintiff below) in the United States District 
Court for the District of Columbia and rejection of motion 
for reconsideration, which judgments are final, and from 
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which appellant noted and perfected appeal to this Court 
within the time limits provided by law. 

Since the decision below did not invalidate (nor uphold) 
an Act of Congress, this appeal does not come within 
the provisions of revised Title 28 USCA 1252. 

Since the court below never had before it for decision 
the question as to whether or not to grant or deny in¬ 
junctive relief, its decision cannot be regarded as falling 
within the provisions of revised Title 28 USCA 1253. 


STATEMENT OF THE CASE 

Appellant petitioned the court below (1) to restrain 
defendant Sawyer from acting beyond his authority as 
defined by Public Law 762 1 (2) to enjoin both defendants 
from any further action under Public Law 762 along the 
line of their declared intent on the ground that that 
statute is unconstitutional 2 and (3) to declare 49 USCA 
ISO unconstitutional. 3 

The amended complaint 4 specifies by factual aver¬ 
ments how and wherein defendant Sawyer exceeded his 


1 Public Law 762 provides, inter alia, that the Secretary of Com¬ 
merce may authorize condemnation of land for an airport “in the 
vicinity” of the District of Columbia and requires prior consulta¬ 
tion with the local governing body in the county affected. 

2 The amended complaint also alleges that so much of “The Sup¬ 
plementary Appropriations Act of 1951” (Public Law’ 843, 81st 
Congress, Second Session) as purports to implement Public Law 
762 is unconstitutional too. For convenience sake, this brief does 
not include further reference to this subsidiary statute. 

3 49 USCA 180 authorizes the Secretary of Commerce to deter¬ 
mine “safe altitude of flight” which, under 49 USCA 403, allows 
certain free air transit over private lands. 

4 All reference in this brief to “the complaint” or “the present 
complaint” relates to the amended complaint. When reference to 
the original complaint is intended, it is expressly spoken of as 
“the original complaint.” 
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authority in authorizing condemnation of the lands at 
Burke, Virginia, for the supplementary airport for the 
District of Columbia, and alleges damage thereby and 
therefrom to appellant. The present complaint also, by 
facts pleaded, sets up irreparable injury to appellant if 
injunction be not granted. 

The complaint specifies grounds for finding Public Law 
762 unconstitutional, by pleading factually the unlawful 
impact of Public Law 762 upon constitutional rights of 
appellant. 

The prayer lor declaratory judgment in the complaint 
is not related to the prayer for injunction. Justification 
of appellant’s right to pray for declaratory judgment 
as to the unconstitutionality of 49 USCA ISO is found 
in the complaint which specifies the constitutional right 
of appellant thereby infringed, and points out why that 
statute is an unconstitutional violation of appellant’s 
rights, and establishes the existence of actual controversy. 

The present appeal is (1) from a final order dismissing 
the complaint and from summary judgment given defend¬ 
ants by the court below and (2) for failing to convoke a 
statutory court of three judges, and (3) from the order 
overruling appellant’s motion for reconsideration and to 
vacate the order of dismissal and summary judgment. 

The facts leading to, and the history of, this litigation 
are as follows: 

On February 1, 1950, the Board of Supervisors of 
Fairfax County, Virginia, resolved that local interests 
should be consulted prior to the selection of a site in 
Fairfax County for a new airport for the District of 
Columbia (JA 39). Copy of this resolution went to 
many members of Congress. 

On February 13, 1950, in reply to a letter forwarding 
copy of this resolution, United States Senator Johnson 
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(Chairman of the Committee before which the District of 
Columbia supplementary airport bill was pending) in¬ 
formed the Supervisors as follows: “You may be sure 
that before a specific site is chosen, an opportunity will 
be afforded interested members of the public to present 
arguments for or against the final selection of a particu¬ 
lar site” (JA 41). 

On February 20, 1950, the Administrator of Civil Aero¬ 
nautics informed Senator Johnson as follows: “I am 
glad to assure you that this Administration will give 
every opportunity to all persons concerned to present 
their arguments for or against the location of the second 
airport for the Washington Metropolitan Area at a 
specified site. A public hearing is an appropriate method 
of affording interested persons an opportunity to present 
their views to this Administrtaion, and we see no objec¬ 
tion to such a program. Accordingly, at an appropriate 
time, a public hearing on this subject will be held” (JA 
45). This letter was forwarded to the Board of Super¬ 
visors by the Senator (JA 44). 

On September 7. 1950, the Bill for the “District of Co¬ 
lumbia Airport,” Public Law 762 of the 81st Congress 
2nd Session, was approved. 

Public Law 762 purports to authorize the Secretary of 
Commerce to select the site for and to construct, operate 
and maintain a “public airport” in the vicinity of the 
District of Columbia. 

Public Law 762 specifies that the Secretary’s choice of 
site shall be made “only after” he has consulted with 
local authorities as to “the site to be selected.” This 
provision was resisted by the Secretary of Commerce 5 


5 All reference to the Secretary of Commerce includes actions 
of his subordinates. When the personal action of the present 
Secretary is under discussion, he is referred to as “defendant 
Sawyer.” Since Public Law 762 relates only to an airport for the 
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in hearings on the bill, and the Congressional committee 
agreed to report the bill without this clause 6 which the 
Secretary regarded as a needless impediment to this free¬ 
dom to select, in the best way, the site best suited to the 
needs of the District of Columbia for a supplementary 
airport. In its report to the House, the committee said: 

“In answer to questions from members of the com¬ 
mittee, the Administrator of Civil Aeronautics, stated 
that in selecting a site and building an airport, con¬ 
sideration would be given to the ‘relative interests 
of local units or the local authorities. * ... He stated 
that he will hold further consultations with citizens, 
local groups, and officials who may be interested. 
. . .” (Annex p. 20 and 21) 

The Congress, however, refused to enact Public Law 
762 without a specific limitation on the Secretary’s author¬ 
ity requiring consultation with the “local governing body,” 
and the Committee of the Whole House inserted this 
provision in the law because it would, among other 
things, afford a basis for the protection of local inter¬ 
ests—including real estate values—that might otherwise 
escape the attention of the Secretarv (Annex p. 35, 36: JA 
67). 


District of Columbia it was neither necessary nor appropriate for 
the Secretary of Commerce to personally testify before the Con¬ 
gress. hence these representations were not made by defendant 
Sawyer himself. The representations were made by persons who 
are under the administrative control of and represented, defendant 
Sawyer in his official capacity. 

c Appellant's motion for reconsideration called the attention of 
the court below to this matter (JA at 67) as follows: “Plaintiff 
is satisfied that proper judicial inquiry into the intent of this pro¬ 
vision will lead to a ruling that (as said in the hearings on this 
bill and the debates in Congress ) that this provision was inserted 
by the Congress as a matter of public policy to protect owners of 
private property in Fairfax County against arbitrary and unrea¬ 
sonable destruction of the value of their real estate.” (emphasis 
added) 
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At no time prior to the selection of the site did de¬ 
fendant Sawyer consult with citizens, local groups or with 
the Supervisors personally. At no time prior to the 
site selection did any representative of the Secretary of 
Commerce consult with citizens, local groups or with the 
Supervisors as to the suitability of any airport site (JA 
35 and 6S) although the law specifically required such 
consultation with the Supervisors and although the Secre¬ 
tary had promised to consult (JA 45). 

Meetings were held between representatives of de¬ 
fendant Sawyer and the Board of Supervisors on June 
6, 11 and 12, 1951, but “in fact the tenor of said meetings 
was such as to make it inappropriate to engage in any 
searching or substantial consideration of any of the six 
sites mentioned by CAA since it was well known by all 
persons present at all of said meetings that the Board 
had not made any studies to permit it to express any in¬ 
formed opinions with respect to the suitability of any of 
the six sites nor as to possible impact on any of the 
vicinities” (JA 36). 

On June 12, 1951, a meeting of the Supervisors with 
certain CAA officials was held at S:00 p.m. (JA 31) when 
it was announced that the “meeting was called for the 
purpose of carrying out the provisions of Public Law 
No. 762” (JA 46). However the Board was not told at 
that (or any other) meeting to expect a prompt decision 
by the Secretary of Commerce (JA 36) and it was under¬ 
stood that consultation would take place at some subse¬ 
quent date (JA 35 and 36). 

Public Law 762 provides, “that the choice of site by 
the Secretary shall be made only after consultation wdth 
the governing body in the county in which the airport is 
to be located, with respect to the suitability of the site tc 
be selected, and its possible impact on the vicinity”. 

Defendant Sawyer states that the only site under con¬ 
sideration from and after May 28, 1951, was the Burke 
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site (JA 28 and 29). One of defendant Sawyer’s assist¬ 
ants states that the CAA Administrator (representing 
the Secretary of Commerce) informed the Board of 
Supervisors on June 6, 1951, that “there were six sites 
under consideration” (JA 30). 7 The result of this rep¬ 
resentation was to lead the Supervisors to believe that 
the Secretary had not sufficiently made up his mind on 
the relative suitability of the six sites to consult with 
the Board as to “the site to be selected” (JA 35 and 36). 

On June 13, 1951, the United States Attorney for the 
Eastern Division of the Northern District of Virginia 
filed condemnation proceedings for acquisition of the 
Burke site (JA 49). 

Defendant Sawyer implies in his affidavit, but does not 
categorically say, that his selection of the Burke site was 
made on Juno 13, 1951 : thus, defendant Sawyer saia 
. . on May 28 ... I stated that ... if no valid ob¬ 
jection resulted from consultation with the Board of 
Supervisors ... I would notify the Attorney General 
to prepare to take legal action . . . my decision on 
June 13, s to chose the [Burke] site, which decision was 
evidenced by my letter to the Attorney General on that 
date . . ." (JA 28 and 29). This implication traverses 
a contrary statement made in the amended complaint 
(JA. 25). 

Defendant Sawyer does not claim that he heard directly 

7 Appellant would have considered this a major victory in cross 
examination since it so clearly shows that the CAA Administrator 
('representing the Secretary of Commerce) intentionally misstated 
an existing and material fact to the Board of Supervisors thereby 
nullifying any claim to “consultation”. The astonishing thing is 
that defendants have admitted this conduct in an effort to prove 
that there was consultation! 

s Tn fact, the United States Attorney in Alexandria. Virginia 
filed petition to condemn the Burke site at about 9:00 a.m., on 
June 13. 1951. 
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or indirectly or considered anv of the arguments or ob- 
jections of the Supervisors on the “impact on the vicinity” 
aspect. Appellant has not conceded that the Secretary 
could delegate the duty to consult while retaining to him¬ 
self the right to decide, nor has appellant conceded that 
if this could lawfully be done that it was in fact done 
in a lawful manner. 

On June 13, 1951, the Secretary of Commerce informed 
the Board of Supervisors that he had selected Burke as 
the site for the District of Columbia airport, but not 
until after the newspapers had announced the fact (JA 
46). The chairman of the Board of Supervisors declared 
that the Federal government had given the Board no in¬ 
timation “as to when a site would be decided on and [the 
Board of Supervisors was] just as surprised over the 
announcement [of the Burke site selection] as anyone 
else” (JA 46). 

On July 19. 1951, a hearing was held at Fairfax Countv 
Courthouse before the Airport Committee of the Virginia 
Advisory Legislative Counsel. 0 A Deputy Administrator 
of CAA and the CAA engineer who selected the Burke 
site testified at length before this Committee. 10 As a 
result of this hearing and based on several hours of 
testimony by the two CAA officials and others, the YALC 
Committee found, in its official report dated October 4, 
1951. that “The CAA did not consult with the gov¬ 
erning body in the county until after the site had been 
selected.’’ (Annex p. 42). 

On August 23, 1951, appellant filed a complaint for in¬ 
junction to restrain defendant McGrath, then Attorney 
General, and defendant Charles Sawyer, Secretary of 

0 This hearing: was held pursuant to House Joint Resolution No. 
36 ("1950 Session of the Virginia Legislature) Annex p. 36. 

10 Frederick B. Lee. Deputy Administrator of CAA: Herbert H. 
Howell. Director of Washington Supplementary Airport Project 
of CAA. 
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Commerce, from proceeding with condemnation and/oi 
construction of the airport (JA 2). 

On September 10, 1951, defendant moved to dismiss the 
original complaint on grounds (1) that it failed to 
state a claim on which relief could be granted, and (2) of 
sovereign immunity from suit (JA 9). 

On September 17, 1951, appellant filed opposition to 
that motion and on September 21, 1951, defendants filed 
answer to appellant’s opposition. 

On October 3, 1951, the court below (Holtzoff, J.) de¬ 
nied appellant’s request of October 2, 1951, for convoca¬ 
tion of a statutory court of three judges. 11 The grounds 
for denial given by Judge Holtzoff were (1) that land 
acquired for a public airport would be land acquired for 
a public use: (2) that the allegation in the complaint 
that Public Law 762 purported to authorize a municipal 
airport facility could not be regarded as a factual allega¬ 
tion since the statute itself spoke of a **public airport”; 
(3) that the term “public airport” was by the court con¬ 
strued to mean a Federal or national airport; and (4) 
that there was no substantial question as to the constitu¬ 
tionality of Public Law 762 which could justify convoking 
such a court (JA 10). 

On October 5, 1951, appellant filed an amended com¬ 
plaint for injunction and specified in the caption thereof 
that a declaratory judgment was also sought (JA 14). 
The amended complaint, instead of alleging that Public 
Law 762 purports to authorize a municipal airport, alleges 
that the airport purportedly authorized by the statute 
“would in fact be a facility of a municipal nature for the 
District of Columbia” (JA 17). 

Although appellant insisted that the amended complaint 
was tendered for filing as a matter of right, Judge Letts 


11 Jasper V Sawyer, 100 F. Supp. 421. 
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permitted it to be filed as a matter of grace on the theory 
(to which appellant objected) that a motion to dismiss 
was a responsive pleading within the intendment of Rule 
12, FRCP. 

On October 5, 1951, defendant filed a new motion—this 
time against the amended complaint—which added a re¬ 
quest for summary judgment to that of dismissal (JA 
27). Tn order to avoid delay, appellant waived notice. 
Over objection of appellant, the court ordered affidavits 
to be filed as to whether or not there had been consulta¬ 
tion as required by Public Law 762. These affidavits (JA 
2S through 60, and 68, 69) clearly establish that such con¬ 
sultation did not take place. 

On October 8, 1951, the court below sustained defend¬ 
ant’s motion to dismiss and granted summary judgment 
to defendants (JA 60). The action of the court below 
was based upon its finding (1) that Public Law 702 pro¬ 
vides for a public purpose rather than a municipal pur¬ 
pose: (2) that appellant’s suit was one against the United 
States and that therefore the court was without juris¬ 
diction since the United States had not consented to the 
suit: and (3) that the Secretary of Commerce had carried 
out the congressional direction to consult “in a faithful 
manner” and that even if the Secretary had not done so, 
the appellant could not raise such issue (JA 61). The 
court took no notice of appellant’s explicit request for 
declaratory judgment as to the unconstitutionality ot 
49 USCA 180; the decision took notice only of appellant’s 
attack on Public Law 762. Judgment was filed on Feb¬ 
ruary 12, 1952, (JA 60). 

On October 11, 1951, appellant moved for reconsidera¬ 
tion (JA 62). Defendants made no response. On October 
29. 1951. Judge Letts, overruled this motion without a 
hearing (JA 69) and again failed to comment on the in- 
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dependent cause of action which prayed for a judgment 
to declare 49 USCA ISO unconstitutional. 

Appellant’s notice of appeal was amended on No¬ 
vember 21, 1951 (JA 69) and appeal to this Court of 
Appeals was perfected within time limits authorized by 
law. 

CONSTITUTIONAL PROVISIONS AND STATUTES 

INVOLVED 

A. Constitutional Provisions 

Art. I. Sec. 8, clause S 

“[The Congress shall have Power] To regulate com¬ 
merce with foreign Nations, and among the several 


Art. 1. Sec. 8, clause 17 

‘‘[The Congress shall have Power] To exercise exclusive 
Legislation in all Cases whatsoever, over such District 
(not exceeding ten Miles square) as may, by Cession of 
particular States, and the Acceptance of Congress, be¬ 
come the Seat of the Government of the United States, 
and to exercise like Authority over all Places purchased 
by the Consent of the Legislature of the State in which 
the Same shall be, for the Erection of Forts, Magazines, 
Arsenals, doek-Yards, and other needful Buildings;” 

Fifth Amendment 

“No person shall ... be deprived of life, liberty, or 
property without due process of law; nor shall private 
property be taken for public use, without just compensa¬ 
tion.” 
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B. Statutory Provisions: 

Revised 28 USCA 2282 (Chapter 155—‘‘Injunctions; 
Three-Judge Courts”) 

“Injunction against enforcement of Federal Statute; 
three judge court required. 

“An interlocutory or permanent injunction restraining 
the enforcement, operation or execution of any Act of 
Congress for repugnance to the Constitution of the United 
States shall not be granted by any district court or judge 
thereof unless the application therefor is heard and de¬ 
termined by a district court of three judges under sec¬ 
tion 22S4 of this title.” [June 25, 1948, c 646, 62 Stat. 
968], 


Revised 28 CSC A 220 J [Chapter 151—“Declaratory 
Judgments”] 

“Creation of remedy 

“In a case of actual controversy within its jurisdiction, 
except with respect to Federal taxes, any court of the 
United States, upon the filing of an appropriate pleading, 
mav declare the rights and other legal relations of anv 
interested party seeking such declaration, whether or not 
further relief is or could be sought. Any such declara¬ 
tion shall have the force and effect of a final judgment 
or decree and shall be reviewable as such.” [June 25, 
1958, c. 646, 62 Stat. 964, amended May 24, 1949, c. 139, 
Sec. Ill, 63 Stat. 105]. 

49 USCA 180 “Navigable airspace 

“As used in sections 171, 174-177, and 179-184 of this 
title the term “navigable airspace” means airspace above 
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the minimum safe altitudes of flight prescribed by the 
Civil Aeronautics Authority, and such navigable airspace 
shall be subject to public right of freedom of interstate 
and foreign air navigation in conformity with the re¬ 
quirements of said section.” [May 20, 1926, c. 344, Sec. 
10, 44 Stat. 574; June 23, 1938, c. 601, Sec. 1107(i),l), (8), 
52 Stat. 1028] 


49 USCA 403 “Public right of transit 

“There is recognized and declared to exist in behalf 
of any citizen of the United States a public right of 
freedom of transit in air commerce through the navigable 
airspace of the United States.” [June 23, 1938, c. 601, 
Title I, See. 3, 52 Stat. 980]. 


“District of Columbia — Airport — Construction, Opera¬ 
tion. Etc ” Chapter 905—Public Law 762 [S. 456] 

“An Act to authorize the construction, protection, oper¬ 
ation and maintenance of a public airport in or in 
the vicinity of the District of Columbia. 

“Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress assem¬ 
bled, That: 

“The Secretary of Commerce (hereinafter referred to 
as the ‘Secretary’) is hereby authorized and directed to 
construct, protect, operate, improve, and maintain within 
or in the vicinity of the District of Columbia, a public 
airport (including all buildings and other structures 
necessary or desirable therefor). 

“Sec. 2. For the purpose of carrying out this Act, 
the Secretary is authorized to acquire, by purchase, lease, 
condemnation, or otherwise (including transfer with or 
without compensation from Federal agencies or the Dis- 
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trict of Columbia, or any State or political subdivision 
thereof), such lands and interests in lands and appurte¬ 
nances thereto, including avigation easements or air¬ 
space rights, as may be necessary or desirable for the 
construction, maintenance, improvement, operation, and 
protection of the airport: Provided, That before making 
commitments for the acquisition of land, or the transfer 
of any lands, the Secretary shall consult and advise with 
the National Capitol Park and Planning Commission as 
to the conformity of the proposed location with the Com¬ 
mission's comprehensive plan for the National Capital 
and its environs, and said Commission shall, upon request, 
submit a report and recommendations thereon within 

thirtv davs: Provided further. That the choice of site by 
• » • 

the Secretary shall be made only after consultation with 
the governing body in the county in which the airport 
is to be located, with respect to the suitability of the site 
to be selected, and its possible impact on the vicinity. 

“Sec. 3. For the purposes of this Act, the Secretary 
is empowered to acquire, by purchase, lease, condemna¬ 
tion, or otherwise (including transfer with or without 
compensation from Federal agencies or the District of 
Columbia, or any State or political subdivision thereof), 
rights-of-way or easements for roads, trails, pipe lines, 
power lines, railroad spurs, and other similar facilities 
necessary or desirable for the construction or proper 
operation of the airport. 

“The Secretary is authorized to construct any streets, 
highways, or roadways (including bridges) as may be 
necessary to provide access to the airport from existing 
streets, highways, or roadways. T'pon completion of con¬ 
struction of any street, highway, or roadway within the 
District of Columbia, such street, highway, or roadway 
shall be transferred to the District of Columbia without 
charge, and thereafter shall be maintained by the District 
of Columbia. Upon construction of any street, highway. 








or roadway within a State or political subdivision thereof, 
such street, highway, or roadway may be transferred to 
such State or political subdivision thereof, without charge, 
on the condition that such street, highway, or roadwav 
thereafter be maintained as a public street, highway, or 
roadwav bv such State or political subdivision thereof. 

‘‘Sec. 4. The Secretary shall have control over and 
responsibility for the care, operation, maintenance, im¬ 
provement, and protection of the airport, together with 
the power to make and amend such rules and regulations 
as he may deem necessary to the proper exercise thereof- 
Provided. That the authority herein contained may be 
delegated by the Secretary to such official or officials of 
the Department of Commerce as the Secretary may desig¬ 
nate. 

‘‘Sec. a. The Secretary is empowered to lease under 
such conditions as he may deem proper and for such 
periods as may be desirable space or property within 
or upon the airport for purposes essential or apropriate 
to the operation of the airport: Provided, That no lease 
for the use of any hangar or space therein shall extend 
for a period exceeding three years. 

“Sec*. 6. The Secretary is authorized to contract with 
any person for the furnishing of supplies or performance 
of services at or noon the airport necessary or desirable 
for the proper operation of the airport, including but not 
limited to. contracts for furnishing food and lodging, sale 
of aviation fuels, furnishing of aircraft repairs and other 
aeronautical services, and such other services and sup¬ 
plies as may be necessary or desirable for the traveling 
public. No such contract, not including contracts involv¬ 
ing the construction of permanent buildings or facilities, 
shall extend for a period of longer than five years, except 
the restaurant. The provisions of section 3709 of the 
Devised Statutes [41 T7SCA 5] shall not aply to contracts 
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authorized under this section, to leases authorized under 
section 5 hereof, or to contracts for architectural or en¬ 
gineering services necessary for the design and planning 
of the airport. 

“Sec. 7. Any executive department, independent es¬ 
tablishment, or agency of the Federal Government or 
the District of Columbia, for the purposes of carrying 
out this Act. is authorized to transfer to the Secretary, 
without compensation, upon his request, any lands, in 
terest in lands (including avigation easements or air¬ 
space rights'), buildings, property, or equipment under its 
control and in excess of its own requirements, which the 
Secretory may consider necessary or desirable for the 
construction, care, operation, maintenance, improvement, 
or protection of the airport. 

“Sec. S. (a) The Secretary, and any Department of 
Commerce employee appointed to protect life and prop- 
erty on the airport, when designated by the Secretary, 
is hereby authorized and empowered (1) to arrest under 
a warrant within the limits of the airport any person 
accused of having committed within the boundaries of the 
airport any offenses against the laws of the United States, 
or against any rule or regulation prescribed pursuant to 
this Act: (2) to arrest without warrant any person com¬ 
mitting any such offense within the limits of the airport, 
in his presence: or (3) to arrest without warrant within 
the limits of the airport any person whom he has reason¬ 
able grounds to believe has committed a felony within the 
limits of the airport. 

“ (b) Any individual having the power of arrest as 
provided in subsection (a) of this section may carry fire¬ 
arms or other weapons as the Secretary may direct or 
by regulation may prescribe. 

“(c) The United States Park Police may, at the re¬ 
quest of the Secretary, be assigned by the Secretary of 


17 


the Interior, in his discretion, to patrol any area of the 
airport, and any members of the United States Park 
Police so assigned are hereby authorized and empowered 
to make arrests within the limits of the airport for the 
same offenses, and in the same manner and circumstances, 
as is provided in this section with respect to employees 
designated bv the Secretary. 

“(d) The officer on duty in command of those employees 
designated by the Secretary as provided in subsection (a) 
of this section may accept deposit of collateral from any 
person charged with the violation of any rule or regula¬ 
tion prescribed under this Act, for appearance in court 
or before the appropriate United States Commissioner; 
and such collateral shall be deposited with such United 
States Commissioner. 

“Sec. 9. The Secretary may enter into agreements with 
the State, or any political subdivision thereof, in which 
the airport or any portion thereof is situated, for such 
State or municipal services as the Secretary shall deem 
necessary to the proper and efficient operation and pro¬ 
tection of the airport, and he may, from time to time, 
agree to modifications in any such agreement: Provided, 
however, That where the charge for any such service is 
established by the laws of the State, the Secretary may 
not pay for such service in excess of the charge so estab¬ 
lished. 

“Sec. 10. Any person who knowingly and willfullv 
violates any rule, regulation, or order issued by the Secre¬ 
tary under this Act shall be deemed guilty of a misde¬ 
meanor and upon conviction thereof shall be subject to a 
fine of not more than $500 or to imprisonment not exceed¬ 
ing six months, or to both such fine and imprisonment. 

“Sec. 11. Unless the context otherwise requires, the 
definitions of the words and phrases used in this Act 
shall be the definitions assigned to such words and phrases 
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by ihe Civil Aeronautics Act of 193S, as amended. [49 
USCA 401-681]. 

“Sec. 12. There is hereby authorized to be appropriated 
the sum of $14,000,000 for the purpose of carrying out the 
provisions of this Act, said appropriation to remain avail¬ 
able until expended. There are hereby authorized to be 
appropriated from year to year such sums as may be 
necessary for the proper development, improvement, main¬ 
tenance, protection, control, and operation of said airport 
or as may be otherwise necessary to carry out the pur¬ 
pose of this Act." 


POINTS ON APPEAL 

On February 12, 1952. appellant filed his statement of 
the points on appeal in which he assigned the following 
three points of error by the court below: i.e. that the 
court erred:— 

1. In granting defendants’ motion to dismiss the 
amended complaint and for summary judgment. 

2. In failing to convoke a statutory court of three 
.judges for the amended complaint. 

3. In overruling plaintiff’s motion for reconsideration 
and to vacate judgment. 

SUMMARY OF THE ARGUMENT 

The refusal and failure of the court below to convoke 
a three-judge court rests on two propositions: first, that 
the constitutional issues which relate to the prayer for 
injunction in the complaint are without substance; and 
second, that the complaint would, if maintained, be a suit 
against the United States. This appeal contends that the 
court below misconceived and misapplied (a) the two 
tests by which the presence or absence of a substantial 
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constitutional question is determined, and (b) the rules 
relating to the application of the doctrine of sovereign 
immunity. The first errors (those relating to the sub¬ 
stantial question tests) relate only to so much of the 
complaint as seeks injunction of any execution of Public 
Law 762 (the District of Columbia Airport Act). The 
second errors (those relating to dismissal and summary 
judgment) run through and concern all of the balance of 
the court’s action on the complaint. 

There are two fields of inquiry that must be explored 
in determining whether constitutional issues are substan¬ 
tial. As is the case with all preliminary testings of 
claims for relief, the two substantial question tests are 
essentially mechanical. It would be strange indeed if 
constitutional rights were subjected to more rigorous 
threshold investigation than lesser rights. 

The first test for determining whether a substantial 
constitutional question is raised by a complaint is that of 
ascertaining whether a previous decision of the Supreme 
Court has already answered the issue on which the 
charge of unconstitutionality depends. "When a Federal 
statute is involved, as in the present appeal, the first step 
is to consult Shepard’s United States Citations and see 
whether the statute has ever been before the Supreme 
Court. Tf it has not. this field of inquiry is closed, and 
the court must find that the issue is substantial so far as 
the first test is concerned, unless it be found that a sub¬ 
stantially identical statute has been approved. Tf the 
statute has been before the Supreme Court, the next 
question is whether the same part which the complaint 
attacks has been upheld. Tf not, then again the inquiry 
ends because the issue is an unanswered one and there¬ 
fore substantial. 

Tf these questions are answered in the affirmative, the 
issue must be declared unsubstantial unless the com- 
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plainant can show that the rights against which the stat¬ 
ute was upheld differ significantly from the rights which 
he seeks to vindicate. 12 If such a distinction can he made 
out, the issue must be held to be substantial, i.e.. unan¬ 
swered by the Supreme Cc urt. 

The second field of inquiry is equally mechanical, and 
depends upon a single question. The one question is 
whether the argument of unconstitutionality is logically 
or structurally unsound, i.e., whether the conclusion of 
unconstitutionalitv depends upon a non acquit nr . or in 
still other words, whether the issue is palpably without 
substance. 

The adjective “palpably” is not a term of art. It re¬ 
lates to the sensory perception of form, surface, struc¬ 
ture. or other phenomena. 13 When the phrase ‘‘palpably 
without substance '* is applied to an argument, it must 
refer to an objective defect. Before an argument can be 
justly stigmatized or correctly termed as being “pal¬ 
pably unsubstantial,” it must be one that is so unsound 
and illogical that anyone capable of understanding the 
purport of the argument would necessarily agree that it 


13 For example: A statute is upheld against an attack which 
charges a violation of Article I. Section 1. i.e., delegation of au¬ 
thority without appropriate legislative standards. Such a holding 
would not preclude an attack based on the charge that even with 
proper legislative instructions, the statute infringes the right of 
freedom of speech. 

13 WEBSTER’S NEW INTERNATIONAL DICTIONARY (2nd 
Ed. 1952—G & C Merriam Co.. Springfield) defines “palpable” as 
follows: 

“PALPABLE, adj. [OF., fr. LL. palpabilis, fr. palpare to feel, 
stroke. See FEEL] 1. Capable of being touched or felt: per¬ 
ceptible by the touch: tangible: as a palpable form. 

2. Easily perceptible by one or another of the other senses: 
readily visible, audible, etc.: noticable: patent. 

3. Easily perceptible intellectually: plain; distinct: obvious: 
manifest; readily perceived and detected: as. palpable impos¬ 
ture; palpable absurdity; palpable errors.” (Original italics). 
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is unworthy of reply. And that is the reason, i.e., that 
it needs no answer, that this second test is an appro¬ 
priate companion to the first test. The first test is con¬ 
cerned with finding: whether an answer has already been 
given. The second determines whether an answer is 
even necessary. 

Appellant submits that the court below misconceived the 
second of the two substantial questions tests, for no one 
pretends that Public Law 762 has ever been before the 
Supreme Court. Apparently the court below assumed 
that a three-judge court would eventually uphold the stat¬ 
ute on certain principles and on certain analogies which 
the court below though appropriate to decision, and for 
that reason considered the issues raised by the complaint 
as being without substance. But that is not the law. 

The substantial question tests do not permit a one- 
judge court to guess at what a three-judge court would 
decide. Even if the guess be an intelligent one, and even 
if the Supreme Court may reasonably be expected to 
uphold the statute, that expectation is no reason for 
denying complainant a hearing by a court which could 
reach a contrary result. Only a court of competent juris¬ 
diction can decide which principles do apply or which 
analogies are apt. The right to a day in court means a 
right to a dav before a court which can give the relief 
complainant asks. A one-judge court could not issue an 
injunction such as was here involved. And a one-judge 
court can not deny appellant his right to a day in court 
simply because it is believed that he would not van. 

The following sketch of the constitutional issues raised 
by the complaint as to Public Law 762 indicates that they 
are substantial indeed. 

The attack on Public Law 762 is grounded on two con¬ 
stitutional clauses, either of which invalidates the Act: 

(1) That Congress can legislate for the District of 
Columbia only by virtue of clause 17 of Section 
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8 of Article I, and that said clause gives no au¬ 
thority to Congress to exercise any legislative 
power for or on behalf of the District of Colum¬ 
bia outside the boundaries of the District. 14 The 
argument here assumes that the Act is to be 
recognized as being related exclusively to the 
power of Congress to legislate for the District, 
and that it is neither proposed nor intended as 
an incident to the power of Congress under 
clauses 3, 7, or 11 of Section S of Article I. As 
subsidiary arguments in support of this assump¬ 
tion. appellant hereinafter points out reasons 
which preclude reference to clauses 3, 7 and/or 
11 in testing the validity of Public Law 762. 

(2) As a secondary attack on Public Law 7G2, appel¬ 
lant contends that the Act is repugnant to the 
Fifth Amendment in the following respects: 

(a) As to taking of private property. The 
Due Process Clause requires that property 
be taken if it is to be used at all. Public 
Law 762 is unconstitutional because it will 
result in the time-to-time use of property 
of appellant as such, i.e., trespass. 

fb) Such property as is taken must be ac¬ 
quired by due process of law. Appellant 
contends that the action of a pilot in flying 
private aircraft over appellant’s lands is 
not a process of acquisition which can be 
regarded as due process of law—yet, that 
is f he manner in which certain parts of 
appellant’s property would be taken from 
him. 

(e) The just compensation provision relates to 
the disadvantage resulting to the person 
deprived of property. Unless provision is 
made for such payment, the owner need 
not yield up his property. Under Public 
Law 762, appellant would not receive just 
compensation for the following reasons: 


Hereinafter this provision is usually referred to as Clause 17. 
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(i) Although the Secretary is authorized 
to acquire avigation easements for the ben- 
fit of the airport, he is not directed to do 
so: the acquisition of such rights is en¬ 
tirely discretionary and could not be com¬ 
pelled by mandamus, (ii) Since the prop¬ 
erty of appellant that would be taken (i.e., 
the direct avigation easements on the di¬ 
rect path of flight over his lands), would 
not be taken by the United States, nor by 
an officer of the United States, appellant 
could not recover under the Federal Tort 

Claims Act, certainlv lie could not recover 

• 

under the Tucker Act since there would be 
no contract implied-in-fact. (iii) As to 
appellant’s lands adjacent to, but not be¬ 
low the direct line of flight, appellant could 
obtain no compensation for dimunation in 
value, and he would be left to filing repeti¬ 
tions suits for occasional trespass. 

(d) The public use requirement relates to the 
contemplated employment of the property 
that is taken. Satisfaction of this require¬ 
ment involves two questions: fi) the power 
of the taking authority to engage in such 
a use: and (ii) whether that use is a 
public use. As to (i), the Act is void be¬ 
cause the Federal Government has no au¬ 
thority to engage in an avowedly commer¬ 
cial business designed to operate at a 
profit inside one of the States. As to (ii), 
the use is not public because non-citizens 
who are lawfully resident in the United 
States are not permitted to engage in air 
commerce in the navigable airspace of the 
United States (49 USOA 403), and the 
Fifth Amendment tolerates no such distinc¬ 
tion. By excluding that group, the use 
cannot be regarded as public. 

Tn addition to die constitutional attack on Public Law 
702. llie complaint seeks injunction against prosecution 
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of the petition in condemnation which was filed by de¬ 
fendants to acquire the land for the airport. 

This aspect rests on two grounds: first, that the statute 
pursuant to which the petition was filed in unconstitu¬ 
tional, as already explained, and second, that the officials 
responsible for filing that petition had transcended the 
authority under which they purported to act. This second 
ground for injunction is related to the fact that Public 
Law 7C>2 purports to give defendant Sawyer authority 
to cause lands to be acquired for the airport site “pro¬ 
vided . . . That the choice of site by the Secretary shall 
be made oid/f after consultation with the governing body 
in the countv in which the airport is to he located, with 
respect to fal the SUITABILITY of the site TO BE 
selected, and fbl ITS possible impact on the vicinity.” 
The elements of this second ground are these: 

(1) Affidavits filed in the court below make it clear 
beyond argument that there was no consultation 
as to suitability prior to the selection of the site 
by the Secretary. 

(2) Appellant contends that this proviso operates 
ipso facto to divest defendant Sawyer of author¬ 
ity to acquire a site for the airport unless he 
shall have first consulted as required by the stat¬ 
ute. The words 2 3 * * * * * * * il owh) after'' can have no other 
meaning than that of imperative command. 

(3) In addition, however, appellant specified specific 

interest in consultation and has declared as a 

fact that the failure of defendant to consult did 

result in prejudice to appellant and that unless 

restrained defendant Sawyer will cause other and 

further irreparable injury to appellant. The 

basis for this factual allegation is thus explained: 

(a) The consultation proviso was inserted by 
Congress to protect landowners in North¬ 

ern Virginia from needless destruction or 
property values. Appellant is within the 
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exact class of persons which Congress 
sought to protect, and the damage involved 
is the precise damage about which Congress 
was concerned. 

(b) The Burke site is not in fact suitable for 
the use for which it was selected. Tf the 
Secretary had consulted as required by the 
statute, the almost incredible unsuitability 
of the Burke site would have come to his 
attention with the result that he, like any 
reasonable man, would have rejected the 
Burke site and the damage to appellant 
would have been avoided. 

(4) Appellant does not concede that there was any 
consultation at all. Defendant Sawyer might have 
delegated the power of selecting the airport site. 
However, he swears that he did not, and he per¬ 
sonally did not consult with the county officials 
before the site was selected. Appellant contends 
that the duty of consultation and the power of 
site selection are so intimately related that both 
must bo performed by the same person. Defend¬ 
ant Sawyer’s affidavit implies that he never 
heard anything that the Fairfax County Super¬ 
visors did say. In any event, consultation means 
considerably more than merely sending an agent 
to listen. 

The attack on 49 DSCA 180 does not involve any in¬ 
junctive relief, and consequently there was no question 
of convoking a three-judge court on account of the issues 
raised by that part of the complaint. But even so, it 
required decision. There is nothing to indicate that the 
court gave any consideration to the prayer for declara¬ 
tory judgment. The attack on Section 180 is grounded 
on two constitutional provisions as follows: 

(1) Article I, Section 1. Section 180 purports to give 
the Secretary of Commerce authority to specify 
the “safe altitude of flight” which, in turn (by 
49 USCA 403), is made the altitude at and above 
which citizens in air commerce may fly without 
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having to pay anything to the owners or occu¬ 
pants of lands beneath. Since the Congress did 
not give the Secretary any standards by which 
to resolve the obvious conflict in interest between 
owners/occupants on the one hand and and air 
traffic on the other, the Act is void for investing the 
Secretary with plenary authority to resolve a 
conflict in interests which can be constitutionally 
resolved only by decision made, or at least out¬ 
lined by, a compelent legislative authority. And 
that raises the additional question as to whether 
Congress is competent to legislate in this field. 
Appellant contends that it is not, for the direct 
and immediate effect of Sections ISO and 403 of 
title 49 I’SCA is to redefine land ownership and 
the incidents of posessorv rights in lands within 
the Commonwealth of Virginia. If Congress had 
authorized the Secretary to specify minimum 
levels of flight on the theory that in the best in¬ 
terests of air commerce aircraft ought not to fly 
holme levels which prudence considered unsafe, 
and if this effort had been unattended by any 
effort to confer a free right of transit, then Sec¬ 
tion ISO might have been constitutional. But 
that is not what Congress tried to do. That i* 
not what Congress did. 

(2) That Section ISO actively, and Section 403 pas¬ 
sively, violates the Fifth Amendment in the fol¬ 
lowing particulars: 

(a) Tt does not take property. Instead of say¬ 
ing in a straightforward manner “this is 
hereby taken,” this legislation ‘‘recognizes 
and declares to exist" a right which is in 
derrogation of, and invades, rights which 
do exist and which do not depend upon the 
Congress for either recognition or crea¬ 
tion, i.e.. property and possessory rights 
in lands which are rights that subsist 
under the law of the situs. 

(b) As to due process, there is not the slightest 
pretense: the divestiture is accomplished 
by legislative fiat. 


(c) As to compensation, it implicitly declares 
that the right to flv at and above the min- 
imum safe altitude of flight is free of any 
claim by the owners of that airspace or 
the occupants of the lands beneath. 

(d) As to public use, it denies the navigable 
airspace to non-citizen residents and there¬ 
fore can not be regarded as a public use 
unless and until the language as well as 
the intent in which the Constitution was 
written is disregarded. 

This Court of Appeals is also asked to reverse the 
court below for two additional reasons. 

1. The court below not only dismissed the complaint, 
but it also gave summary judgment thereon. If a 
complaint is dismissed, no judgment can be given. 
The law has endeavored to free itself from mat¬ 
ters which are entirely formal, but not all mat¬ 
ters of form are purely formal. Substance itself 
implies form. The length of this brief is in part 
due to the failure of the court below to indicate 
what it did. Insofar as judgment was given, the 
appeal has had to deal with arguments which 
show that the affidavits before the court could not 
justify a finding for defendants. As for the dis¬ 
missal, the brief has had to argue against manv 
matters which probably did not influence the 
court's decision. 

2. A motion to dismiss is not pre-trial, neither is it 
a substitute for trial. Appellant expressly in¬ 
formed the court below that arguments on the in¬ 
tent of Public Law 762 were not being presented 
The court never suggested that it would construe 
the statute. Yet the court construed the statute 
from the bench twice: once by Judge Holtzoff 
who “construed” Public Law 762 to mean that 
the airport was to be “national”; and once by 
Judge Letts who construed the consultation pro¬ 
vision of that Act as being incapable of protecting 
the person* Congress intended it to protect against 
the kind of injury Congress intended it to pre¬ 
vent. 



THE ARGUMENT 


1. Introduction 

a. .jurisdiction' of this court of appeals 


The only part of this appeal which can raise any ques¬ 
tion as to this Court's jurisdiction is the part which re¬ 
lates to the refusal and failure of the court below to 
convoke a three-judge court. 

The rule announced in Stratton v St. Louis S. W. Ry. Co. 
(1030) 282 I’S 10: 51 SCt 8: 75 LEd 135, is to the effect 
that a United States Court of Appeals does not have 
jurisdiction to review a decision made on the merits of a 
case which ouirht to have been heard bv a statutorv court 
of three judges. When, as in Stratton, a one-judge court 
disposes of such a case on the merits, the exclusive remedy 
is mandamus from the Supremo Court. 

But Stratton does not suggest that dismissal for juris¬ 
dictional reasons allows the aggrieved party to seek relief 
directly from the Supreme Court. Any doubt on that 
score was resolved by the Osage Tribe Appeal , Osage 
Tribe v Ickes (1043) *77 US App PC 114; 133 F 2d 47 ; 
which affirmed dismissal of a complaint which, although 
apparently requiring convocation of a statutory court of 
three judges, was a suit that could not be decided with¬ 
out joining the United States and since consent to suit 
had not been given, the doctrine of sovereign immunity 
required dismissal irrespective of the merits of the con¬ 
troversy.'' The Supreme Court denied certiorari. 319 US 
750: 03 SCt 1158 (2): 87 LEd 1716. 

15 The parent case. Osage Tribe v. Irkrs CDC/P of C—1942) 
45 FSupp 179. carefully pointed out the objectivity of the finding 
that the United States was an indispensable party. Since that 
finding did not involve the determination of the merits of any 
issue in the plaintiff’s case, the statutory court of three judges 
remitted it to the judge who had caused the statutory court to be 
convoked in order that he. acting: singly, could dismiss the com¬ 
plaint. 
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The companion piece to the Osage Tribe Appeal is 
Oklahoma v. Guy F. Atkinson (DC/Okla-1941) 37 F Supp 
93, in which a finding that the doctrine of sovereign 
immunity was applicable constituted a resolution of the 
merits of the plaintiffs case. In Oklahoma the statutory 
court itself dismissed the complaint; appeal was taken 
directly to the Supreme Court which affirmed, 313 US 
508: f)i SCt 1050; 85 LEd 1487. 


So far as the constitutional aspects of this appeal are 
concerned, reversal of the decision below will establish 
merely that the jurisdictional question raised by appel¬ 
lees* plea of sovereign immunity can not be resolved 


except by a determination 
versv. T»y such a reversal 


of the merits of the contro- 
this Court of Anneals would 


not be passing on the merits of appellant’s attack on 
Public Law 762. Reversal would, as to that attack, have 
only to hold that there is no conclusive fact which, at 


this time, establishes the applicability of any aspect of 
the doctrine of sovereign immunity and that a substan¬ 
tial constitution question as to validity of Public Law 
762 is raised by the complaint. 


The possibility that a three-judge court may subse¬ 
quently conclude that Public Law 762 is constitutional is 
as alien to the proper consideration of this appeal as it 
was in the court below. The only tribunal competent to 
consider that question in the first instance is a statutory 
court of three judges (Rev. 28 USCA 2282), and the only 
court which can review such a decision is the Supreme 
Court (Rev. 28 USCA 1253). 


Tf it were found that there were decisions of the Su¬ 
preme Court which were necessarily applicable to the 
constitutional objections raised in the complaint against 
Public Law 762. then, since a three-judge court would be 
bound by those decisions, there would be no purpose 
served in convoking such a court. But such a finding 
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would still leave the non-constitutional issues for adjudi¬ 
cation. 

B. RELATION OF “POINTS ON APPEAL” TO 

ABETMENT. 

Appellant searched exhaustively for one or two simple 
issues on which to depend for reversal in the present 
appeal so as to be able to prepare a concise and easy-to- 
follow brief. When litigation has been carried far enough 
to limit the possible effect of the facts involved or to 
define the dispute as to the applicable rule of law, such 
a search is usually rewarded. In this appeal, however, 
no such simplification was possible because this litigation 
was peremptorily terminated by anticipatory and unex¬ 
plained conclusions by the court below which left the 
facts and the law at large. As a consequence, appellant 
has had to fiirht every possible around on which an af¬ 
firmance might be predicated. This defect alone could 
justify reversal. 16 

The difficulties of simplifying the brief were com¬ 
pounded by the fact that the action from which appeal 
was taken rested, to a greater or lesser extent, upon a 
prior interlocutory decision in this litigation. Since that 
prior decision was in fact rendered moot by the filing of 
an amended complaint, it was not appropriate to appeal 
therefrom, but its effect lies embedded in the errors from 
which this appeal comes. 

The present appeal involves a tentative evaluation of 
the possible outcome of the litigation on the merits of 
appellant’s constitutional cause (even though the court 
below was without authority to pass upon the merits) in 


16 In United States V. Chiengn etc Ry. Co. (1935") 294 US 500, 
511: 55 SCt 462. 467: 79 LEd 1023. after notinjr various conflict¬ 
ing inferences in an ICC report, especially as to what the ICC 
itself had in mind, the court, speaking through Cardozo. said: 

“We must know what a decision means before the duty be¬ 
comes ours to say whether it is ripht or wronp.” 
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order to demonstrate that the facts pleaded justify the 
application of a legal theory which will give judgment to 
appellant and that it is a legal theory which the Supreme 
Court has never rejected. 

The principal element in the first point on appeal re¬ 
lates to employment by the court below of both summary 
judgment and dismissal for the single reason that the 
court had no jurisdiction. Although the first point of 
error infects the entire case, its primary element touches 
most directly upon issues raised by the second, third, 
fourth, fifth and seventh questions presented by this ap¬ 
peal. The procedural aspects of this error are dealt with 
directly in D of part 1 of the Argument. 

The second point on appeal relates to the failure of 
the court below to convoke a three-judge court. Ques¬ 
tions number one, two, five, six and seven are formulated 
from this error: the first, fifth and sixth questions being 
more completely concerned with this error than the 
second. 

The court’s action in overruling the motion for recon¬ 
sideration was included as the third point on appeal 
largely because it removes all doubt as to whether appel¬ 
lant could be charged with any invitation to error as re¬ 
gards the nreci pit ions construction by the court below of 
Public Law 7fi2, and also because there is attached to it 
an affidavit which precisely traverses an affidavit on the 
basis of which the court made an unsupportable finding 
of fact. Take the first error, this third one could be 
said to extend throughout the case: however, the sixth 
and seventh questions are most directly constructed on 
this particular point of appeal. 

C. TTTE DOCTPTXX OF SOYEPETOX TMMTXTTY. 

The doctrine of sovereign immunity from suit is essen¬ 
tially a plea in bar since it directs itself to the jurisdic- 
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tion of the court rather than to the medits of the claim; 
in all other respects it is like a defense. It operates in 
either of two ways: (1) to show that the complaint is in 
effect a suit against the United States: (2) to show that 
although not a suit against the United States, the com¬ 
plaint must be dismissed because the T nited States is an 
indispensable party. 17 Properly applied, the doctrine 
precludes a plaintiff from employing the courts as a 
means by which to control the exercise of discretionary 
powers when such powers in fact constitutionally apper¬ 
tain to the government, and when in fact such powers 
are discretionary. 

Before the plea of sovereign immunity can be raised 
against a complaint, or be noticed by the court i sponte. 
three propositions must bo clearly established: (1) that 
the action under attack has been authorized by a statute 
which is not challenged, (2) that the actions sought to 
be enjoined lie within the limits authorized by the stat¬ 
ute. and (3) that the person whose actions are sought 
to be enjoined is the person authorized by the statute to 
act and that he is acting within the authority given to 
him. 

Tf to such a plea the plaintiff answers (or anticipates 
in his complaint) that the statute itself is invalid, the 
plea of sovereign immunity fails, issue is joined, and the 
question must be determined as other justiciable con¬ 
flicts. Tn like manner, if plaintiff alleges that the acts 
objected to are not authorized by the terms of the statute, 
the mere claim of the defendant that his acts are in fact 


17 Number (1) is usually supported by Ex Parte New York 
(1921) 256 US 490; 41 SCt 588: 65 LEd 1057. Number (2). a 
proposition of far more doubtful validity as a matter of pood 
law. is in accord with Larson v. Foreign & Domestic Commerce 
Carp, (1949) 337 US 682: 69 SCt 1457: 93 LEd 1628. The ap¬ 
plication of the rule in Larson is poverned by the rules on neces¬ 
sity of joinder, i.e., indispensable parties. 
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within the statute cannot in and of itself defeat the 
plaintiff's right to an orderly determination of that issue. 
So too with the identity of the official authorized by the 
statute to act and the issue of his compliance with limita¬ 
tions on his authority. 

Xo one would contend that a defendant’s answer of 
“No contract” would justify a judge in dismissing a suit 
in which a contract was alleged. Yet, how does that 
differ from an answering claim that a particular statute 
is constitutional when plaintiff alleges that the statute is 
unconstitutional ? Appellant is confident that the court 
below would be astonished to hear a defending attorney 
suggest that a complaint against X be dismissed simply 
because X declares in his answer (or an affidavit before 
answer) that he was merely an agent who acted within 
his authority as such, and that therefore he could not be 
sued, if the complaint alleged that X had not acted within 
the scope of his authority and was therefore personally 
liable to plaintiff. 18 

Since there was a conflict of fact as to whether de¬ 
fendants were within the authority which Public Law 762 
purported to confer, appellant submits that there was no 
basis for the court below to find that defendant Sawyer 
had carried out the Congressional direction of consulta¬ 
tion “in a faithful manner” (.TA 61). That “finding” 
was supported only by the claim of defendants that con¬ 
sultation had taken place. Much can be said against the 
doctrine of sovereign immunity from suit as it is gener¬ 
ally interpreted. However that may be, the doctrine does 
not go so far as to give immunity to a defending official 
merely because he claims to be immune: at least not in 
this jurisdiction. Dollar v Land (1946) 81 US App DC 2S; 
134 F2d 307 at 311. 


RESTATEMENT OF AGENCY. Section 329. 
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I). SUMMARY A I'iMiMKXT AND DISMISSAL 

DISTINGUISHED 

The court below sustained defendants’ motion for sum¬ 
mary judgment as well as defendant’s motion to dismiss. 
These two motions are by no means the same. The clear¬ 
est distinction to be drawn between them is that they are 
mutually exclusive. If one is granted the other must be 
denied. Any situation which allows for dismissal is, by 
definition, one in which no judgment is appropriate. It 
is difficult to see how a motion for summary judgment 
can question the jurisdiction of the very court of which 
it prays judgment. 

If it be assumed that summary judgment can be 
granted only when there is a conclusive showing that the 
claimant's right or lack of right is beyond dispute—and 
the texts as well as the cases seem to verify this 20 —then 
it necessarily follows that if there is any dispute as to- a 
provable fact which is material to the issue of the claim¬ 
ant’s right, it is error for such a conflict to be resolved 
upon motion for summary judgment. And this is no less 
true when it is a mixed question of law and fact which 


10 If a motion is denominated a motion for summary judgment 
hut is in fact a motion to dismiss, the court could doubtless ignore 
such a mistake as being a mere matter of form under Rule 8 (f), 
FRCP, providing no prejudice resulted to complainant. 

"" BARRON & HOLTZOFF. Federal Practice and Procedure, Sec. 
1238. Vol. HI. p. 81. says: “One who moves for summary judgment 
has the burden of demonstrating clearly that there is no genuine issue 
of fact. Any doubt as to the existence of such an issue is resolved 
against him.” Note 90 of said Section 1233, cited to this comment, 
lists many cases including Wittlin v. Giacalone (1946) 81 US App 
DC 20: 154 F2d 20. The Federal Rules of Civil Procedure do not 
require a finding of facts when a motion for summary judgment 
or for dismissal is granted as to the entire cause. Rule 56. The 
obvious reason for this, of course, is that every fact is already 
found i.e. every factual averment in the complaint is taken as 
true, and every properly-made statement in defendant’s affidavits 
is taken as true unless traversed by plaintiff’s affidavits or by the 
complaint. 
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may determine the right of claimant. Thus, in Roosevelt 
Field Inc. v North Hempstead (ED/NY—1948) 84 F Supp 
456 at 460, 21 the court refused to resolve a mixed ques¬ 
tion of law and fact and added: 

“Indeed, the motion in part seems to be grounded on 
the obviously wrong idea that the court should de¬ 
termine that certain allegations are ‘ palpably false.’ 
Certainly it is going pretty far to ask [this] unless 
the contradiction of matters of record is involved.” 22 

The trier of the facts may believe or disbelieve, but 
upon motion for summary judgment a judge has no such 
choice: he must believe every provable factual averment 
which, if true, could defeat the movant. Thus, in Farr- 
fall v D. C. Amateur Athletic Union (1946) 80 US App 
DC 396: 153 F2d 647 at 648, this Court of Appeals 
stated: 

“There is a great difference between discovering 
whether there be an issue of fact and deciding such 
an issue. The affidavit can be used for the former 
purpose, but not for the latter. Thus, if a fact be 
averred in the complaint and contradicted in the affi¬ 
davit, the latter versions cannot be accepted by the 
court for the purposes of a motion to dismiss.” 

Again, in Cohen v Eleven etc. Inc. (2nd CAA—1940) 115 
F2d 531 at 532, it was pointed out that although “a judge 
must often come near to trying the issues before he can 


21 Plaintiff-airport sought to enjoin defendant-town from build- 
in? watertower 3000 feet from runway’s end. Defendant con¬ 
tended that plaintiff had no right in and to airspace over de¬ 
fendant’s land, etc., also, that plaintiff had no statutory or equit¬ 
able basis for suit. On the merits, plaintiff lost. Roosevelt. Field 
Inc. v. North Hempstead (ED/NY—1950) 88 FSupp 177 (see 
note 78 infra). 

•• And even though there was a contradiction of official records 
involved as to part of the matter, that court saw “no harm” in 
letting it be shown in the regular manner at trial. 
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decide whether there are any issues to try. . . ." it nev¬ 
ertheless remains the duty of the judge to overrule the 
motion for summary judgment as soon as it becomes 
apparent that there is a dispute as to a material fact. 

Further, there is always the possibility that defendant 
may be found to be untruthful and it is enough if the 
plaintiff merely denies (without new matter), the affidavit 
of defendant. Thus, in Bozant v Bank (2nd OA-1946) 156 
F2d 787 at 790, Chief Judge Learned Hand said: 

‘‘In conclusion we cannot avoid observing that [this] 
case is another mistaken effort to dispose of a com¬ 
plicated state of facts on motion for summary judg¬ 
ment. This is [an especially mistaken effort] when 
the plaintiff must rely for his case on what he can 
draw out of the defendant [citing case]. It appears 
to be somewhat difficult to pursuade the district 
courts of this, but we are satisfied that it is true.’' 

The formal distinction between a motion to dismiss and 
a motion for summary judgment—that the former may 
not be accompanied by the introduction of new facts— 
has been modified by the Federal Rules of Civil Proce¬ 
dure."'' The more fundamental distinction between these 
two motions has not been affected by the Rules. Thus, 
while a motion to dismiss may attack the sufficiency, in 
law, of the complaint, a motion for summary judgment 


23 Under Rule 12. a motion to dismiss must be governed by 
the rules relating to summary judgment (Rule 56. FRCP) if the 
movant submits and if the court accepts “matters outside the 
pleadings.” As recently pointed out by this Court of Appeals in 
Callaway v. Rank (1952) 90 US App DC —: 195 F2d 556. 559. 
there may be some doubt as to what such a motion should be 
called. Appellant regards note 2 of Callaway as being excellent 
in all respects save the minor point that it regards a motion to 
dismiss as being converted into a motion for summary judgment 
by the contingency provided for in Rule 12. Appellant submits 
that whether new facts be introduced or not, a motion to dismiss 
ceases to be a motion to dismiss only when its objectives are in¬ 
compatible with such a motion. 
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cannot, for it is precisely because the complaint is prirroa 
facie sufficient in law that new facts are introduced. 
Neither of these motions may challenge any properly 
pleaded fact unless the movant swears that a material 
pleaded fact cannot be proved. 

Appellant was required to submit affidavit to confirm 
a statement of fact in the amended complaint merely be¬ 
cause counsel for defendants said that defendants could 
produce affidavits traversing that statement of fact in 
the complaint. No judge has authority to require affi¬ 
davits for that purpose, Farrall v D. C. Amateur Athletic 
Union, supra, 153 F2d at 648. Of course, if the defend¬ 
ant submitted affidavits to the effect that plaintiff could 
not substantiate a material factual allegation in the com¬ 
plaint, the court below would be justified in requiring 
affidavits from plaintiff: thus, in Gibbs v Buck (1939) 307 
T’S 66 at 72: 59 RCt 725 at 729: 83 LEd 1111, it was 
stated that “if there were any doubt of the good faith 
of the allegations [which presumptively justified jurisdic¬ 
tion! the court might have called for their justification 
by evidence.” Such was not the case below. Tt is at 
ffiast possible that this procedure was employed in a mis¬ 
taken effort on the part of the court below to expedite 
decision. The court may have believed that there was a 
public interest which required special protection and 
prompt action. 24 The court below was not authorized to 
take nnv such consideration into account unless appro- 


24 Annellnnt was denied a few hours of extra time in petting 
+ his affidavit which were urgently requested. This seemed to ap¬ 
pellant. an unintentional abuse of discretion. Specifically, it was 
in violation of Rule 12(b') FRCP. Having limited appellees to a 
similar period ( twenty-four hours'), the court below presumably 
felt that an extension of time for appellant would be unfair to 
appellees. However, fairness of the result rather than equality of 
time was the issue. The only thing that deserved consideration 
was that of getting before the court, in a reasonable time, such 
affidavits as were needed to permit the court to deal justly with 
the case in accordance with Rule 56. FRCP. 
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priate procedure was followed and unless appellant was 
allowed to present evidence and adduce arguments to dis¬ 
pell, if he could, that sense of urgency. 

Since a motion to dismiss can test jurisdiction, it is the 
appropriate device for testing the applicability of the 
doctrine of sovereign immunity from suit since the effect 
of the doctrine is to divest the court of jurisdiction. The 
matters subjected to test, however, are determined by 
the posture of the case at the time the motion to dismiss 
is made. If the complaint is the only thing before the 
court at the time, only the complaint itself can be tested 
and if the motion directs itself against a complaint only, 
the plaintiff is entitled to every presumption. Thus, in 
Mine Safety Co. v Forrestal (1945) 32b FS 371. 374: bb 
SCt 219 at 221: 90 T,Ed 140, the court said: 

“. . . if we assume, as we must for the purpose of 
disposing of the jurisdictional issue, that appellant’s 
allegations inrhidinfj the one that the Renegotiation 
Act is maonstitntiowal are true, the fact that the 
Secretary had acted pursuant to the command of that 
statute would have made no difference,” i.e., would 
not invoke the defense of sovereign immunity from 
suit. (Emphasis supplied). 

This matter was also well covered in Premier-Pabst Sales 
v McNutt (SD/Tnd—1935) 17 F Supp 70S, when a statu¬ 
tory court of three judges refused to dismiss a complaint 
on basis of defendant’s claim to sovereign immunity when 
the complaint alleged a state statute was repugnant to 
the Constitution. That case, at page 714, said: 

“The effect of the act, being an exercise of the 
police powers of the state, can best be determined 
upon a hearing upon the merits. Tn determining 
whether the motion to dismiss should be sustained, 
the court may look to the allegations on the merits 
only to ascertain whether or not the bill of complaint 
states a cause of action involving the constitution and 
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not whether such action is well founded” (Emphasis 
added). 

If motion to dismiss is made after answer is filed, after 
evidence is in, and after argument on the merits of the 
constitutional issue on which jurisdiction depends, then 
on such a posture, plaintiff benefits from no presumption, 
and the dual question of constitutionality and jurisdic¬ 
tion can be reached, Oklahoma v Guy F. Atkinson, .supra, 
37 F Sup]) at 9(>. 

No ease has been found which holds that summary 
judgment can be employed to either test 23 or vindicate a 
finding of no-jurisdiction. 20 

2. Motion to Dismiss Based on Sovereign Immunity. 


A. COMPLAINTS FOR INJENOTIVE RELIEF. 


(1) General. 

The court below gave summary judgment because it 
found itself to have no jurisdiction. This was error. 
Appellant would concede that such an error should be 


The only possible exception is J. W. Terteling & Sons v. Cen¬ 
tral etc. Irr. Dist. (DC/Neb—1948) 8 FRD 210, which points out 
that jurisdictional issues can be considered if they are raised in 
a motion for summary judgment. However, the court went on to 
say, at p. 212, that in the judgment, if one were granted, the basis 
for dismissal would have to be noted with due care. Appellant 
submits that Terteling is. on this point, too confused to merit 
consideration since the court seems to be speaking of a judgment 
of dismissal. Further, the court below noted no distinction in the 
judgment (JA 62). 

Seiden V. Larson (1951) 88 US App DC 258: 188 F2d 661, 
affirmed a dismissal on grounds of sovereign immunity' wherein 
summary judgment was also granted. However, the opinion itself 
speaks only of the motion to dismiss; the fact that summary judg¬ 
ment was given appears only in a footnote. BARRON & HOLTZOFF, 
on. cit. Sec. 1240, Vol. 2. p. 109, says “A motion for summary judg¬ 
ment is not the proper way to raise the question of jurisdiction of 
the subject matter.” 
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regarded as being harmless if it were not for the fact 
that appellant was thereby prejudiced. The prejudice to 
appellant was more than technical. The court below be¬ 
lieved itself empowered to render judgment and because 
it so believed, it misconceived the direction of the argu¬ 
ment which was presented to it, and proceeded to con¬ 
strue a disputed proviso in Public Law 762. The present 
appeal differs from Stratton v St. Louis S.W. Ry. supra, 
in that the court below did not (at least appellant so 
assumes) intend to pass upon tbe merits, whereas in 
Stratton tin* lower court expressly did so. 

Before the amended complaint could properly be dis¬ 
missed, it had to be determined (1) that the allegations 
of unconstitutionality of both Public Law 762 and 49 
T’SCA 1^0. wore so deficient in substance as to justifv 
tin* court in refusing to convoke a statutory court of 
three 4 judges, and (2) that under the allegations in the 
complaint, appellant could not establish that defendants 
were acting in excess of statutory authority. There is 
nothing in the opinion of Judge Lotts to indicate that 
these were recognized as fundamental issues: 27 and 
there is nothing to even suggest that any consideration 
was given to the declaratory judgment aspect of the com¬ 
plaint (.T A 60. 61 and 62). 

The doctrine of sovereign immunity from suit relates 
to jurisdiction, and for that reason, it is a plea that can 
be raised at any time. Once it is determined that the 
doctrine of sovereign immunity is properly invoked, the 
case must be dismissed and no judgment can be given. 

Tf the government pleads sovereign immunitv before 
ansirer. when the court has only the complaint before it, 

27 Tn fact, however. Judjre Letts would not proceed until he was 
assured that Jud^a Holtzoff had ruled that there was no substan¬ 
tial constitution question as to Public Law 762. 
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a conclusory allegation will defeat dismissal if the right 
of plaintiff depends upon a showing that the defending 
official is acting under an unconstitutional statute, Mine 
Safety Co. v Forrestal, supra , 326 US at 374; 66 SCt at 
221 . 

Tf the right of plaintiff depends on a showing that the 
defending official is acting in excess of statutory author¬ 
ity, good pleading requires more than a bald assertion of 
excess authority, Larson v Foreign & Domestic Commerce 
Corp. supra. 337 US at 690: 69 SCt at 1461. Such a com¬ 
plaint cannot be dismissed until each issue of fact and 
each question of law which controls the ultimate con¬ 
clusion of authority have been resolved in favor of the 
defendant official. Dollar v Land, supra. 

Tf it becomes apparent that the United States is an 
indispensable party, and cannot be joined, then the com¬ 
plaint can be dismissed before answer and before a de¬ 
termination of the merits, whether it be grounded on the 
charge that a statute is unconstitutional, Osage Tribe v 
Ickes (1942) 45 F Supp 179, or whether it be directed 
toward a showing that the defendant official exceeded his 
statutory authority. Larson v Foreign & Domestic Corp. 
supra. 337 US at 637: 69 SCt at 1460. 

"When it cannot be shown from the complaint that the 
United States is an indispensable party, then neither of 
the two cases just cited is applicable except as indicating 
that the condition for dismissal has not been met and 
that a motion to dismiss the complaint must therefore 
be overruled. 

A motion to dismiss is the proper way to raise thv 
question of sovereign immunity from suit, Oklahoma V 
Guy F. Atkinson, supra, 37 F Supp at 96. However, at 
the time the motion to dismiss was considered in that 
case, a statutory court of three judges had been con¬ 
voked, the issues had been presented and tested in the 
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regular way, briefs and argument had been submitted, 
and the decision on the motion was itself a decision of 
the merits of the controversy. 

It was held in Land v Dollar (1947) 330 US 731; 07 SCt 
1009: 91 LEd 1209, that it was error to dismiss a com¬ 
plaint which challenged the authority of a group of offi¬ 
cials to enter into a particular contract (purchase) and 
which claimed, in the alternative, that a lesser contract 
(pledge)—admittedly within the officials’ authority—did 
not give them authority to continue to hold the property 
of the claimant. Mr. Justice Douglas pointed out that 
“the question of jurisdiction fi.e. whether it is a suit 
against the United States] is dependent on decision of 
the merit” when the right to relief turns upon absence 
of authority of a public official, and when the nature of 
the claim does not necessitate joining the United States. 

Oklahoma and Laud are alike in that (1) both dealt 
with injunctions directed against federal officials and (2) 
both cases turned upon the issue of sovereign immunity 
from suit. Oklahoma . however, required a statutory court 
of three judges since that complaint challenged the valid¬ 
ity of an Act of Congress: Laud did not require such a 
tribunal since the “wrong” to be judged was that of 
Federal officials rather than the constitutionality of an 
Act of Congress. Because of this jurisdictional distinc¬ 
tion. thos r> two classes of cases deserve separate consid¬ 
eration. 


(2) (hi u.i.Kxoi\r. Validity ok Statute 

The validity of a statute is generally determined by 
reference to three separate parameters: (1) the intent 
of the statute (2) the reality of conflict between inviolable 
rights of the person who challenges the statute and the 
operative effect of statute (3) the powers of the le.gis- 
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lature as related to the means by which the statutory 
purpose is sought to be achieved. 

To raise a constitutional issue, there must be a showing 
of a right in the claimant which cannot be abridged or 
which, if abridgable, can be dealt with only in some spe¬ 
cific way and/or only under specific conditions. 

A constitutional issue is raised whenever a claimant 
declares that a right guaranteed to him by the Constitu¬ 
tion is violated by a statute which infringes his right in 
an unlawful manner, but the right must be shown by the 
complaint to be hi.< right, Massachusetts v Mellon (1923) 
262 US 447: 43 SCt 597; 67 LEd 107S. It is not enough 
to show that the legislation has no constitutional basis, 
Duke Power Co. v Greenwood County (1938) 302 US 485; 
58 SCt 306 at 307: 82 LEd 381 (final paragraph of 
opinion). 

In the amended complaint filed by appellant, the right 
specified is personal to appellant, and it is a right which the 
Congress cannot abridge nor authorize an official to in¬ 
fringe except in a manner specified by the Fifth Amend¬ 
ment, i.e., (1) by one process of law (2) by taking his 
property and (3) giving him just compensation therefor 
and (4) then only if it be for a “public use” as that term 
relates to the Federal Government. 

Appellant alleges himself to be the owner of a certain 
tract of land in Virginia, and further alleges that Public 
I.aw 762 purported to authorize the construction of an 
airport nearby his land which, in its operation (1) would 
appropriate a part of his property without due process 
of law and (2) would result in continuing trespass to 
part of his property not appropriated i.e. not taken, and 
(3) would diminish the value of his land neither appro¬ 
priated nor trespassed upon, and (4) that none of the 
foregoing would be by due process of law since it would 
bo accomplished by the mere flight of commercial air- 
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craft, (5) that none of his property would be taken by 
the Government or by any agency authorized to take, 
(6) there was no compensation tendered or available for 
appellant and (7) that the use contemplated was neither 
a Federal nor a national “public use"'. 

Clearly, such damage is an invasion of constitutional 
rights of appellant. It is equally clear that appellant’s 
property cannot be dealt with in such a manner unless 
the official presuming so to act has valid statutory au¬ 
thority. If the constitutional question is resolved against 
appellant, there still remains the question of whether the 
official himself acts within the scope of his authority as 
defined by the statute under which he claims to act. 58 

Appellees claim to be acting pursuant to Public Law 
762, but as this Court of Appeals noted in Dollar v Land, 
supra. 154 F 2d at oil, this is not grounds for dismissing 
a complaint. 5 '' The right of a plaintiff to sue is no less 
certain when he bases his action on constitutional grounds, 
than when he assorts that defendants have exceeded their 
authority. 

Appellant points out that Public Law 762 is unconstitu¬ 
tional for two resaons: 

First: Without conceding that it should be so tested, 
the Congress has no power to enact Public Law 762 even 
under the interstate commerce clause (Art. 1, Sec. S, 
Clause 3) because (a) it violates the Fifth Amendment 
as noted above, and (b) it is not reasonably related to 


- R It is settled law today that “both the exercise of power not 
authorized and action transcending the bounds of authority may 
be reached by the court’s injunctive process.” .Judge Yankwich in 
Redlands Foothill Groves v. Jacobs (SD/Calif—1940) 30 FSupp 
995 at 1000. 

The doctrine of sovereign immunity is concerned with prevent¬ 
ing judgment: not with saving the government from the necessity 
of meeting a claim which is asserted in good faith. 
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the extent and nature of the power to repul-ate interstate 
commerce. 

Second : The airport which Public Law 762 purports 
to authorize would in fact be a municipal facility for the 
District of Columbia and Congress cannot legislate for 
the District except as provided in Clause 17: and since 
Cohens v Virginia (1821) 19 US (6 Wheat) 264: 5 LEd 
257, it has been clear™ that the Congress cannot enact 
laws for the benefit of the District of Columbia which 
are designed to operate and have their effect outside the 
District of Columbia. This is in accord with current de¬ 
cisions: thus, in Bernard v City (19361 117 WVa 556: 
19,6 SE 298 at 299. it was said: 

“Tt is at once apparent that with reference to any 
governmental powers, a grant from the Legislature 
of this state to a municipality of this state of any 
rights or powers affecting the territory of an ad¬ 
joining state would be but an impotent effort to ex¬ 
tend the territorial sovereignty of this state and to 
involve and invade the territorial sovereignty of an 
adjoining state.” 

The principle in Bernard applies to the legislatures of 
all States, and to the Congress of the Cnited States when 
it is legislating for the District of Columbia. When Con¬ 
gress enacted Public Law 762 it was legislating for the 
benefit of the District of Columbia (see especially p. 31 
of Annex). 

(3) Chau .f.xotxo Authority of ax Offiotat.. 

There is good reason and good law for presuming legis¬ 
lation to be constitutional." 1 But neither reason nor law 

Chief Justice Marshall would have made short work of that 
case if Congress had power under Clause 17 to enact laws with 
extra-territorial effect. 

31 Possibly the clearest exposition of the reason which validates 
this presumption is contained in an article by Chief Judge Learned 
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supports the proposition that an official whose authority 
is challenged shall benefit by a presumption that he has. 
acted within the scope of his authority. 

Every argument which supports the proposition that 
statutes should be presumed to be constitutional is an 
argument against any presumption that a particular offi¬ 
cial has acted within the scope of statutory authority. 
If legislation is to he entitled to presumptive validity be¬ 
cause the courts assume that it is. j>rinw fane, a proper 
declaration of rights, duties and powers, it necessarily 
follows that whoever violates or fails to respect or ex¬ 
ceeds the authority of its terms must be hold to account 
at law. The measure of respect which the courts accord 
statutory law bears a. direct relation to the scrutiny which 
they are willing to employ in ascertaining whether offi¬ 
cials who claim to act under such law have complied with 
its terms and conditions. 

The cases are in basic agreement with this proposition. 
Appellant has found no case which better declares the 
correct view on this matter than the decision of this 
Court of Appeals in Dollar v Land supra. 1u4 F 2d at 311 : 

“The danger that citizens may be deprived of a 
hearing on their rights through the mere ‘claim’ of 
authority on the part of a governmental officer who 
may have tortionsly invaded private rights, seems to 
us to outweigh the possibility that the sovereign's 

Hand. “The Contribution of an Independent Judiciary to Civiliza¬ 
tion” republished in The Spirit nf T.iberty (19f>2, Knopf, p. 172) 
in which he points out that unless the courts allow the legislatures 
to decide how conflicting interests shall be resolved when the 
establishment of a balance lies within the purview of the powers 
of the legislature avd when the legislature does in fact weigh the 
relative interests which oppose each other, the courts will bring 
about the destruction of their present independence since that in¬ 
dependence rests upon the fact that their decisions are grounded 
upon established principles rather than authority to make an 
absolute evaluation of conflicting interests. 
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immunity will bo placed in jeopardy through the 
court’s accepting jurisdiction of a cause [where ulti¬ 
mate finding may support or disprove authority of 
the official].” 

This principle has been applied by the Supreme Court 
on many occasions and is about as firmly established in 
our law as any such principle can be. Certainly, the 
United States loses nothing by such a rule. 'Whenever it 
can be made to appear that the official is within his au¬ 
thority, the United States is entitled to dismissal at that 
time if the statutory authority itself is not challenged. 
That showing, however, must be free from doubt if it is 
to justify dismissal before trial. A complainant has the 
burden of provimr at the trial that the officials exceeded 
their authority. United States v Lee USS2) lOfi US 190. 
201; 1 SCt 240, 244: 27 UEd 171, but before tin* trial 
plaintiff has the benefit of every doubt. 

Tn the present complaint, appellant alleged that the 
Secretary had failed to consult with local government 
officials in Fairfax County as required by law. The 
statute itself declares that the Secretary can choose the 
supplemontnrv airport sit« **nvln affrr" such consulta¬ 
tion. The allegation, when read together with the stat¬ 
ute. establishes a prim a facie case of excess authority. 
The court below could not. in such a circumstance, find 
that the statute had been “faithfully carried out.” 

P. COMPLAINTS FOP PFCUAPATOPY .TU'DGAfFXT. 

No eas" has been found 32 which holds that suit for 
declaratory judgment can be dismissed because it is a 


32 Search was made in the ■following’ (a) ANDERSON, Declarn- 
Inrv .Tvdqm^vta (2nd Ed. 1951): (b) BORCHARD. Declaratory 
Jvdomevtft (2nd Ed. 1941): (cl Annotations to Revised 28 USCA 
2201-2202: (dl CATS. “Actions” Sec. 18: (e) Am.Tur. “Actions”: 
(f) FEDERAL DTGEST. “United States” Sec. 125 (2): (g) Di¬ 
gest of ALR and ALR2d through 22 ALR2d: (h) BARRON & 
TTOLTZOFF. op. cit.: (i) RESTATEMENT OF THE LAW OF 
JUDGMENTS (including 1948 Supplement). 



suit against the United States. 33 On principle there is no 
reason to so hold. The tests laid down in the decisions 
also argue against such a result. Ex Parte New York 
(supra, note 17) 27)0 US at 500: 41 SOt at 590. In a case 
where cnutlovees of* the Customs Service sued for a 
declaratory judgment to hold that they were entitled to 
overtime pay for certain work, Di Benedetto v Morgenthau 
(1945) SO US App IX 1 54: 14 S F2d 225, it was held that 
the suit could not he maintained in the court below only 
because jurisdiction in such controversies had been given 
to the Court of Claims, Justice Justin Miller said in 
the final paragraph of that opinion, ‘‘the District Court 
had no jurisdiction of the subject matter of the suit." 

Appellant concede* that if revised 2S DSC A 2202 did 
not contain the qualifications of “proper" and “may", it 


33 There is no doubt but that a suit which, although denomi¬ 
nated a declaratory judgment, is really an action for damages 
that would, if successful, raid th° state treasury, will be dis¬ 
missed as a suit against the state. Konn x.RottoIfscn (DC/Tdnho— 
1944) 69 FSupp 315. It should be noted, in connection with the 
Konn case, that the Eleventh Amendment was therein a consider¬ 
ation. a jurisdictional complication not involved in the present 
appeal. To like effect is Aircraft etc. Corp. v. Hirsch (1947) 351 
US 752: 67 SCt 1493: 91 I.Ed 179f>. in which dismissal of a suit 
for declaratory judgment was affirmed when a decision would 
have ruled on a claim of the United States. In Aircraft, however, 
the dismissal was justified on the grounds given by the three 
judges who. as the District Court for the District of Columbia 
found there was no equitable jurisdiction: 62 FSupp 520. AND¬ 
ERSON. op. cit.. Sec. 180. p. 356. relies on Aircraft for the follow¬ 
ing: 

“A suit against federal officers to determine the validity of 
legislation, as the constitutionality of the renegotiation act. 
is not against the federal government and may be main¬ 
tained.” 

Since the issue of equitable jurisdiction could not properly be 
reached if the more fundamental issue of basic jurisdiction were 
in doubt and capable of resolution independently of the merits. 
Anderson’s interpretation of Aircraft is certainly correct. 
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might be argued that the plea of sovereign immunity 
could be raised, at least it would be logical to do so. But 
Section 2202 says that further relief ‘‘may be granted”— 
is does not say “shall be granted*’. Moreover, further 
relief is limited to that which is “proper” rather than 
that which is merely “appropriate.” 

The important qualification of the Lee case, i.e. that the 
result not be binding on the United States, is no objection 
to the instant prayer for a declaratory judgment on the 
unconstitutionality of 49 USOA ISO. There is no further 
relief as against the United States that appellant could 
seek after the invalidity of 49 USOA ISO is declared. 
Even if appellant could later ask for other or further 
relief, the time for sovereign immunity to be raised would 
be when he did so. The fact that appellant might not 
be able to get such relief does not make it inappropriate 
for declaratory judgment to be given at the present time. 
Section 2201 specifically authorizes declaratory judgment 
even when the petitioner cannot ask any further relief. 

Tt is indeed difficult to see how the contention could 
be made that appellant’s prayer for a judgment to de¬ 
clare 49 USOA ISO can in any way constitute a suit 
against the United States. It asks nothing of the United 
States. Tt seeks to halt nothing which anyone is doing 
for the United States. Tt seeks only to vindicate a pri¬ 
vate right which belongs to appellant and which the Con¬ 
stitution guarantees to him. 

The legal effect of a declaration of unconstitutionality 
of 49 USOA ISO will terminate a present uncertainty as 
to the right of the Secretary of Commerce to give com¬ 
mercial airlines or operators of private planes valid free 
easements over appellant’s property. A determination 
that 49 USOA ISO is invalid will dispose of the contro¬ 
versy entirely. Operators of aircraft who thereafter 
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began living over Ins property could not do so in reli¬ 
ance on the fiat of the Secretary of Commerce. 


c. S1X ( i L F .iriXiK'S AITHORITV TO DISMISS. 


(1) Construction of Three-Judge Court Statute. 

There is nothing lo indicate that the Congress intended 
to reduce the jurisdiction of the Federal judiciary over 
claims based on constitutional right when it enacted the 
three-judge statutory-court act (revised 2S USCA 22S1- 
2294b Thus, in ZifTrin, Inc. v Martin (ED/Kv-1938) 24 
F Supp 924 at 927, it was said “. . . the three judge 
court ... is in fact a district court composed of three 
judges instead of one.’* 

The only change resulting from the three-judge statu¬ 
tory court law is to provide, at the District Court level, 
the advantages of judicial consultation. Tn commenting 
on the reality of advantage from such consultation. Chief 
Judge T.earned Hand said that from his experience, “the 
joint judgment of three is worth much more than three 
times the judgment of one. unless he is a genius/*'' 4 

It follows that the rules that were applicable in judg¬ 
ing the sufficiency of complaints before enactment of the 
three-judge court statute, insofar as they are consistent 
with; the Federal Rules of Civil Procedure, ought to gov¬ 
ern today. The fact that the three judges requirement 
is a drain on the resources of the judiciary cannot be 
grounds for establishing higher criteria for judging the 
snffieieu'-v of comol-Juts that sound in constitutional right 
than other complaints.’’' Tt is possible that some of the 


LEAPNEP PANT). “Ter.timony Before the Senate Committee 
on Labor and Public Welfare” (op cit. p. 236). 

” The very nature of the need which justifies the injunctive 
process is one which is predicated on the need for haste: time does 
not always permit the lawyer to submit a complaint as perfectly 
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language in Osage Tribe (note 15, supra) may encourage 
our district judges to read complaints which sound in 
constitutional right with so critical an eye as to stifle 
rather than protect such rights. 36 

(2) Tiik “Substantial Question” Tests 

There are two classes of cases in which the lack of a 
substantial question as to constitutionality can justify 
the failure of a judge to convoke a statutory court of 
three judges. Lack of substance may be found only in 
one or the other of two ways: (1) by reference to exist¬ 
ing decisions which automatically apply to and neces¬ 
sarily govern the disposition of the complaint or (2) by 
disclosing an inherent defect or non sequitur in the 
structure of the profered argument which is fatal to the 
conclusion for which it contends. 

The substantial question tests do not permit the judge 
to pass upon the merits of the complainant’s case under 
the guise of finding that the question raised has already 
been finally answered. To find that there is no sub¬ 
stance because of prior decisions of the Supreme Court, 
the judge must show that the same statute (or a sub¬ 
stantially identical one) has been upheld against an at- 


drawn as can he the case when immediacy of requesting relief is 
not a present factor. Certainly, a poorly drawn complaint ought 
not to defeat the right of the person it intends to serve. “The 
motion rto dismiss] will be denied if an amendment or a motion 
for a more definite statement will cure the defective pleading.” 
BARRON & HOBTZOFF, op eit.., Sec. 356. Vol. T. p. 356. It is 
equally certain that a complaint which does not raise sufficiently 
substantial issues to justify trial ought not to be allowed to stand 
merely because its draftsman was in an understandable rush. 

Counsel for appellant admits that the complaint is subject to 
many criticisms, but it is not subject to dismissal for any such. 

30 If the statement of Judge Holtzoff (100 FSupp at 422) is cor¬ 
rect (that Osage Tribe is evidence of a strict application of the 
requirement of substantial constitutional question), then it ought, 
to that extent, to be overruled; but see note 38, infra. 
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tack invoking the same issues (or substantially the same 
issues)." In the absence of such preclusive decisions, 
and unless the argument defeats itself by an internal and 
inherent structural defect, a statutory court of three 
judges must be convoked if other jurisdictional requisites, 
not here material, are satisfied. 

The first class of unsubstantial question cases is led 
by California Water Service v Redlands (1038) 304 US 
252: 58 SOt 8(15; 82 LEd 1323, where it was held that 
since the Supreme Court had upheld the same statute 
against a substantially identical attach, the constitutional 
question was closed. 

Tn California Water Service . a public utility attacked 
the grant provisions of the NLRA Act. The same kind 
of case had been put to and decided by the Supreme 
Court in Alabama Power Co. v Ickes (1037) 302 US 404: 
58 SCt 300: 82 LEd 374. Clearly, there was nothing to 
be gained by having a statutory court of three judges 
consider the case, for there could be no doubt but that 
the decision in Alabama Pmcer Co. would control the 
disposition of plaintiff’s claim in California Water Perr¬ 
ier. To same effect is Hannis Distillery Co. v Baltimore 
(1010) 210 rs 285: 30 SCl 320: 54 LEd 482. where prior 
and recent ruling on the same statute defeated jurisdic¬ 
tion dependent on existence of a substantial federal ques¬ 
tion. 

Another illustration of the preclusive decisions cases is 
afforded bv Levering & Carrigues Co. v Morrin (1033) 
289 T S 103; 53 SCt 549; 77 LEd 1002, where the exist¬ 
ence of a constitutional question depended upon the 


1,7 The first qualification is a highly dangerous and undesirable 
one. However, it seems to be supported by Ex Parte Pnresky 
(19331 290 US 30: 54 SCt 3: 78 LEd 152. *The second qualifica¬ 
tion is no more desirable. 
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minor premise that a strike was an interference with 
interstate commerce. Since the Supreme Court had held 
that strikes were entirely local and did not have any 
direct effect on interstate commerce, the constitutional 
argument in Levering & Carrigues Co. was necessarily 
without substance, i.e., already answered authoritatively. 
It would have been otherwise, of course, if the Supreme 
Court had not already made such a ruling or if such a 
contention had not been essential to plaintiff’s case. 

An illustration of the second class of cases (the palpa¬ 
bly unsubstantial type) is afforded by William Jameson 
& Co. v Morgenthau (1939) 307 US 171: 59 SCt 804; 83 
LEd 1189. In Wm. Jameson the contention was advanced 
that because the States had the exclusive right to de¬ 
termine whether liquor could come into their area, the 
Federal Government could not, for that reason, lawfully 
collect an import duty on Scotch whiskey defined as 
Federal authorities saw fit. Clearly, there was no rela¬ 
tionship between the right of the states to control the 
admission of spirits into their areas and the right of 
the Federal Government to levy import duties on spirits. 
Thus, in Wm. Jameson, the contention of unconstitu¬ 
tionality depended on a non sequitur and was therefore 
clearly unsubstantial. Accord: Garras v Monaghan 
(WD/Pa. 1943) 35 F Supp 358 where Judge Gibson re¬ 
fused to convoke a statutory court of three judges to 
decide whether it was constitutional of the legislature 
of Pennsylvania to restore to certain courts powers they 
had rightfully exercised for 100 years. 

There is a sharp distinction to be drawn between dis¬ 
missal for lack of a substantial constitutional question 
and dismissal based on sovereign immunity from suit. 
Tn the latter class is Osage Tribe (note 15 supra) where 
it was pointed out that suit could not be maintained since 



any judgment for plaintiff would involve and operate 
against the legal interests of the United States.™ 

(3) The ‘‘Indispensable Party” Test. 

Although the decision of the court below did not take 
note' of the distinction between dismissal because a suit 
is one against the sovereign and dismissal because the 
United States is an indispensable party, the distinction 
exists: and appellant, having hereinbefore shown that 
this litigation is not a suit against the United States, is 
now obliged to establish that the complaint cannot be 
dismissed on the ground that the United States is an in¬ 
dispensable party. 

Since Shields v Barrow (1855) 58 US (17 How) 130; 
15 LEd 158, it has been clear that as respects the exist¬ 
ence of Federal jurisdiction when the diversity of citi¬ 
zenship factor is essential, a Federal court may not, 
except in most unusual circumstances, exercise jurisdic¬ 
tion over litigation in the absence of necessary parties, 
and may not under any circumstances adjudicate a case 
in the absence of indispensable parties. The decision in 
Shields nullified 17 years of litigation which concerned 
efforts to rescind a composition versus efforts to enforce 
the original contract, all in the absence of various en¬ 
dorsers, sureties, etc. As to one of the cross-claims, 
diversity would disappear by joinder of necessary parties, 
but since neither side could join all of the indispensable 


"Osnae Tribe was a strict decision, but strict only in that it 
ignored onuitable ownership in order to find that a trustee’s legal 
title could be so significant as to defeat jurisdiction even though 
the agent of the trustee was before the court. Footnote 17 in 
Osaae Tribe quotes the tests for determining necessity of joinder 
given bv Judge TTanev in W a shiv n ton v. United States (9thCA— 
193f>l 87 F2d 421 at 427. In applying these tests, the court is not 
free to mnVe conclusions of law or resolve mixed questions of law 
and fact which go to the merits, unless it has properly assumed 
jurisdiction. 
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parties due to absence from the state, the decision prop¬ 
erly rested on the broader ground. 

The rule on necessity of joinder is usually important 
as a jurisdictional matter in Federal courts when diver¬ 
sity of citizenship is an issue, and certain holdings on 
the law of parties ought, for that reason, to be recog¬ 
nized as relating to the larger question of the competi¬ 
tive position of Federal and State courts. Since diversity 
is not an element in the jurisdictional structure of the 
courts in the District of Columbia, not all of those cases 
have importance here. But not all of the rules on neces¬ 
sity of joinder are colored or affected by that aspect. 
The central and unyielding principle which governs in the 
indispensable part'* issues was restated in Shields as 
follows: 

. . as is observed by this court in ["citation] when 
speaking of a case where indispensable parties were 
not before the court we do not put this case upon 
the ground of jurisdiction, but upon a much broader 
ground, which must equally apply to all courts of 
equity, whatever may be their structure as to juris¬ 
diction: we put it upon the ground that no court can 
adjudicate directly upon a person’s right, without the 
party being either actually or constructively before 
the court.” (15 LFd at 161) 

With this test in mind, it is difficult to see on what 
basis the United States can be deemed an indispensable 
partv to tho present complaint. According to the com¬ 
plaint. and on the present posture of the case the com¬ 
plaint is authoritative, the United Spates has wo interest 
whatsoever in the subject matter of the litigation. This 
results from two propositions. First, the United States 
can never have an interest in an objective of unconstitu¬ 
tional legislation. Pomdexter v Greenhow (1SS5) 114 US 
*270: 5 SCV 002,: 20 T,Ed 105. Second, when as here, there 
is onlv a complaint before the court, a conelusory allega¬ 
tion of unconstitntionalitv is sufficient. Mine Safety Co. 
v Forrestal. sin>ra. 226 US at 274: 66 SOt at 221. 
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True, a petition was brought by appellees in a Federal 
court and in the name of the 1 nited States. But a peti¬ 
tion is wholly different from a suit-of-right. 30 Appellant 
might be in trouble if he sought to enjoin the prosecution 
of a suit filed by the United States as a matter of right. 
But since the eminent domain proceedings are merely a 
device bv which a f>oircr is exercised, appellant can right¬ 
fully ask the courts to enjoin the exercise of such a power 
if it is unconstitutional, Sloan Shipyards v U.S.S.B.E. 
Fleet Corp. (192*2) 258 US 549 at 567: 42 SCt 3S6: 66 
T,Fd 762.'" To hold otherwise would be to destroy rights 
guaranteed to individuals by the Constitution, and would 
require the reversal of Marbury v Madison (1803) 5 US 
(1 (’ranch) 137: 2 UFd 60, since it would deprive the 
courts of authoritv to determine the constitutionality of 
legislation by dismissing the suit to test its validity on 
the grounds that the plaintiff had to join a party which 
by law could not be joined. 

As to the other aspect of the present complaint, that 
defendants are acting in excess of statutory authoritv, 

3!> (a') POLLOCK and MAITLAND. History of English Law 
(2nd Ed. 1923') Vol. ii. p. 3. states: “It must be admitted that 
medieval law was not prepared to draw the hard line that we 
draw between ownership and rulership. between private right and 
public power . . .” 

(b) 18 AmJur G37. “Eminent Domain”. Sec. 8, says: “. . . 
the power of eminent domain is not a property right or the exer¬ 
cise by the state of an ultimate ownership in the soil . . .” A 
contrary theory would make it impossible for the United States 
to have the power of eminent domain. Further, the contrary 
theory has been disavowed by the Supreme Court, see note 81 
infra. 

<n “Supposing the powers of the Fleet Corporation to have been 
given to a single man. we doubt if anyone would contend that 
the acts of Congress and the delegation of authority from the 
President left him any less liable than other grantees of the 
power of eminent domain to be called upon to defend himself in 
court.” Holmes, one of the staunchest defenders of the fullest 
implications of the doctrine of sovereign immunity wrote that 
sentence. 
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the issue of absent indispensable party is equally inap¬ 
posite. Since the objective of the complaint is to prevent 
an impending and threatened trespass and to enjoin the 
construction of a nuisance, there can be no application 
of the indispensable party test. Thus, in Seiden v Larson 
(1951) SS l*S App DC 258: 188 F2d 661 at 665 and 666, 
this Court of Appeals said: 

. . where a Government official commits a trespass 
against a citizen’s property, and is not acting under 
valid statutory authority ‘the government is not held 
to have sufficient interest in the controversy to be con¬ 
sidered an indispensable party.’ ” 

The other major case on the indispensable party test is 
Larson v Foreign & Domestic Commerce Corp. supra. 
The facts in Larson and in Seiden are so at variance 
with the facts at bar, that neither case can help appel¬ 
lees, although appellees cited both cases in the court 
below. The following table sets forth the difference in 
the factual situation: 


Factual situation in 
Larson and Seiden cases 

a. Possession of the property 
which was the subject matter of 
the suit was in the United 
States which was not a party. 

b. Plaintiff sought to have pos¬ 
session delivered to him by 
agents of the United States al¬ 
though their principal, the Uni¬ 
ted States, was not a party to 
the suit. 

c. Rightly or wrongly, the 
United States which was not a 
party, claimed a proprietary in¬ 
terest in the property which 
plaintiff sought to have its 
agents deliver to him. 


Factual situation in 
Jasper vs. Sawyer, et. al. 

a. Possession of the property 
which is the subject matter of 
the suit is in the hands of a 
party to the suit, to wit, the 
plaintiff. 

b. Plaintiff seeks to prevent 
trespass to, and retain posses¬ 
sion of, his own property and 
does not ask that anything be 
delivered to him by any agent 
of the United States. 

c. The United States claims no 
interest in the property which 
plaintiff seeks to protect, and 
since plaintiff does not ask that 
anything be done in the name 
of the United States, naming 
the United States would add 
nothing. 
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Appellant submits that the indispensable party test is 
one that can only be applied when there is a res before 
the court or involved in the litgiation and then only if a 
party not joined has some kind of claim-of-riglit in or to 
the res. Appellant has found no decision which invali¬ 
dates this proposition. And appellant submits that the 
United States cannot be deemed to have an interest in 
land which is merely described in a petition in condemna¬ 
tion. 

3. Substantiality of Appellant’s Constitutional Issues 

A. AS TO APPELLANT'S PRAYER FOR 
IX.JUXCTIYE RELIEF. 

(1) General 

At the threshold of a consideration of the substan¬ 
tiality of appellant’s constitutional issues as to the valid- 
itv of Public Law 762 is the undeniable fact that the 
Supreme Court has never ruled on the statute." 1 hus, 
under the primary test of a “substantial question’’ i.e., 
whether the same statute has been upheld against an at¬ 
tack raising the same issues, there is not reason to sup¬ 
pose that a substantial question is not involved. No 
statute of a similar nature has been found where there 
was any attack made. As for the only other test, neither 
Judge IToltzoff nor Judge Letts suggested that there 
was a non sequitnr. nor did counsel for appellees. 

Despite the fact that on both tests the present com¬ 
plaint is established as presenting a substantial question, 
the court below ruled otherwise and both refused and 
failed to convoke a three-judge court. The questions 
raised by appellant cannot be resolved “by sweeping all 
the chessman off the table’’ through the expedient of 
finding them without substance, or by answering ques- 

SHEPARD’S UNITED STATES CITATIONS, through April. 
1952 (Vol. LII). Search was made under the Statutes at Large 
Citation: Act of Sept. 7, 1950. ch. 905 (64 Stat 770). 
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tions which do not necessarily determine the issues raised. 
When no decisions are cited to support such a ruling, or 
when no reasons are given (as was the case before Judge 
Letts) the decision ought to be reversed because a finding 
of no substance depends exclusively upon one or the other. 
On the other hand, when cases are cited as a basis for 
analogical reasoning, and when (as was the case before 
Judge Holtzoff) that reasoning directs itself to the merits 
of the constitutional contention, it is obvious that there is 
room for debate, and reversal should therefore be or¬ 
dered. 

Appellant pointed out to the court below the great 
difference between lighthouses, bridges and railways as 
they relate to interstate commerce as compared with air¬ 
ports. The cases on which defendants and the court re¬ 
lied, as establishing the extent of congressional power 
over interstate commerce, do not answer the constitutional 
questions which appellant has raised. 42 Those cases were 

42 Judge Holtzoff cited two cases for the proposition that “Con¬ 
gress may construct, maintain, and operate instrumentalities of 
f interstate] commerce.” 

(a) California V. Central Pacific Rd. Co. (1888) 127 US 1, 39; 
8 SCt 1073: 32 LEd 150. This case was a problem in taxation 
and the comment relied upon is pure dicta and not binding on 
any court, and most certainly not binding on a complainant. See 
discussion under 3—A—(5)—(b) infra. 

(b) Lvxton v. North Rii'er Bridge Co. (1894) 153 US 525, 529 
rt seq.; 14 SCt S91: 38 LEd 808. The headnote to that case does 
not say which power Congress asserted, but the first footnote in 
that case does. It is true that the headnote says: 

“Congress has power, directly or through a corporation, cre¬ 
ated for the purpose, to construct bridges over navigable 
rivers between states for the accommodation of interstate 
commerce by land.” 

But. the Act of Congress therein referred to expressly declared that 
its purpose was “to establish such bridge a military and post 
road." Under the Clause 7 power. Congress can “establish” facili¬ 
ties. In Luxton that power was upheld. 

(c) There was no question as to the power of Congress to legis¬ 
late for the District of Columbia, in either Central Pacific or Lux- 
ton. In the present appeal, that IS the question. 
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not at all related to the issues raised in the complaint 
inasmuch as the airport authorized by Public Law 762 
was authorized for the District of Columbia and not for 
any other purpose. 


Appellant concedes that a court of competent jurisdic¬ 
tion is free to arrive at the conclusion reached by Judge 
HoltzofF, i.e., that airports are national instead of local, 
but every case that appellant has found which deals with 
the nature of airports is squarely against that conclusion. 
Of these, three are cited in this brief in part 3, A, (3). 


The question of whether an airport is to be treated as 
being indistinguishable from bridges, lighthouses, etc., is 
an academic question so far as the present litigation is 
concerned. That question should never be reached be¬ 
cause Public Law 762 was not enacted as an exercise of 
the power of the Congress to regulate interstate com¬ 
merce. The purpose of the Act is to provide a supple¬ 
mentary airport for the District of Columbia, and there 
is nothing whatsoever to indicate that its purpose is to 
regulate interstate commerce or establish post road facili¬ 
ties. Public Law 762 can bo upheld only if the power of 
the Congress to legislate for the District of Columbia 
includes the right to condemn land outside the area speci¬ 
fied in Clause 17. Appellant does not understand that 
anyone pretends that such a decision has ever been made. 
The conclusion follows, inescapably, that substantial con¬ 
stitutional question has been raised in the present com¬ 
plaint. 


Another method of showing the error below is to expose 
the lack of authority for the premises underlying the con¬ 
clusion that there is no substance in appellant’s consti¬ 
tutional issues. Thus, the opinion of Judge Holtzoff is 
sound only if there is express authority from the de¬ 
cisions of the Supreme Court on the following proposi¬ 
tions : 
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1. The United States can, irrespective of consent from 
the State wherein the lands lie, condemn land for a non- 
federal and non-governmental function. There is no such 
case. 43 


2, 

the 

says 


The Federal Government can enter directly into 
activity which clause 3 of Section 8 only oxorosslv 
it can regulate. Xo such holding has been found. 44 


« The non-governmental nature of the proposed airport was 
fully recognized by Congress: in fact, that is one reason Public- 
Law 762 was enacted: See Annex p. 22. This distinction is also 
recognized by FIXEL. The Law of Aviation (3rd Ed. 1948) p. 
198. which points out that “the weight of authority is to the effect 
that . . . the operation of an airport [is] proprietary as distin¬ 
guished from Governmental functions.” 

In a post-office condemnation case. United States v. Carmack 
(1946) 329 US 230 at 239: 67 SCt 252 at 256: 91 LEd 209. the 
Court said: 

“The principle of federal supremacy, so well expressed in the 
Kohl case, argues against . . . subordination of the decision 
of federal representatives to those of . . . local officials as to 
means of carrying out an admittedly governmental function” 
(i.e., establishment of a post office). 

Appellant does not admit that construction of a commercial airport 
is a government function. 

11 This is to be read strictly with emphasis on “holding.” Thus, 
appellant is aware of the fact that “regulate” in Clause 3 has not 
been regarded as a narrow term by the Supreme Court. An ex¬ 
ample is afforded by Dayton etc. Ry. Co. v. United States (1924) 
263 US 456. 478: 44 SCt 169. 172: 68 LEd 388 where the verbs 
“regulate” and “foster” and “promote” are treated as being very 
much alike. Dayton etc. Ry. Co. relied on dicta in the Central 
Pacific case, see note 42 supra. 

It ill befits a court of justice to engage in the destruction of 
law, and since law rests and depends upon words, the obliteration 
of distinctions between words of legal significance is the destruc¬ 
tion of law itself. The framers of the Constitution knew when 
and how to use the word “promote.” That word appears in Clause 
8 of the same section in which they employed the verb “regulate” 
as to commerce. And they knew how to authorize construction of 
facilities; vide, Clause 7. 

Appellant does not consider that the Dayton case violated the 
true sense of the constitutional clause there considered. It would 
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3. Congress can legislate for the District of Columbia 
without reference to the geographic limitation in Clause 
17. Appellant has found no case which says this.' 1 " 

4. Airports are facilities which are indistinguishable 
from bridges, highways and lighthouse insofar as legiti¬ 
mate Congressional intervention is concerned even to the 
extent of employing the power of eminent domain there 
for. Xo such decision has ever been handed by the Su¬ 
preme Court/ 6 

5. An airport for use by commercial or private air¬ 
craft is a public use as to the Federal government. Xo 
ease. 

6. The power of eminent domain (which the courts 
found necessary to imply in order to allow the Federal 
Government to fully exercise express powers given to it 
by the Constitution—such as the building of post roads 
and post offices) is a general and independent power 
which can be employed for purposes not expressly given 


have been better, and appellant considers that the Court meant, 
to say that the regulatory power was to be used to foster, to pro¬ 
mote and to encourage commerce. That is far different from say¬ 
ing that the power to regulate IS the power to do anything that 
would foster, promote or encourage commerce. Only if and when 
that it said and meant will the court which so declares be. itself, 
outside the law. 

The distinction here discussed was in fact recognized by Con¬ 
gress when Public Law 762 was enacted: see Annex p. 27. 

45 In fact, Cohens v. Virginia, supra, indicates clearly that it 
cannot: and United States v. Great Falls Mfg. Co. (1884) 112 US 
645: 5 SCt 306: 28 LEd 846, is not in point since no issue was 
raised as to the poicer of Congress: it was concerned only with 
whether a statute purported to authorize that taking. 

40 18 AmJur 631, “Eminent Domain”. Sec. 2. says: “It is to be 
noted that the power of eminent domain is not the equivalent of 
the power to construct public improvements.” 
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to the Federal Government by the Constitution. Appel¬ 
lant has found no such holding/ 7 

7. When Congress fails to designate the authority 
under which it enacts specific legislation, the court will 
not allow a showing that Congress in fact was acting 
under a particular power (i.e. that it was legislating for 
the District of Columbia), nor may it be shown that 
Congress has consistently evidenced a legislative policy 
which is inconsistent with a finding that Congress itself 
considered the legislation as an appropriate exercise of 
the only power which might conceivably validate the Act. 
There is no case which reaches such a result, and there 
is no reason to believe that the Supreme Court will test 
a statute against one particular federal power irrespec¬ 
tive of the fact that the clear purpose and intent of the 
statute and its legislative history show that Congress 
was not concerned with that power when the statute was 
enacted. 

The court below undoubtedly believed that there was 
no merit in appellant’s argument. However, since the 
court below, as then constituted, had no jurisdiction over 
the merits, that conviction is not determinative. Fntil 
the argument has been shomi to have no substance, or 
until a court of competent jurisdiction rules on the merits, 
it is an argument as valid as any other which has not yet 
been passed on by the Supreme Court. 

(2) Definition of “ F kdural Prm.ic Fsf..” 

Tt is established law that the courts can examine an 
Act of Congress to determine whether a use therein de- 


47 United States V. Carmack, supra, 329 US at 240; 67 SCt at 
256. makes it clear that although the power of Congress to au¬ 
thorize condemnation may be considered as being a full and com¬ 
plete power, it exists only to enable Congress to carry out the 
federal functions entrusted to it. 



64 


dared to be public is, in fact, a public use. Shoemaker v 
United States (1893) 147 US 282, 29S; 13 SCt 361, 390; 
37 LEd 170. Tt follows naturally that it is a judicial 
question as to whether the particular public use is such 
a use as Congress can lawfully concern itself with. If 
the intended use, although public, is neither ‘‘national” 
nor “federal” in character. Congress has no power to 
achieve that purpose by the exercise of the auxiliary 
power of eminent domain. United States v Gettysburg 
Elect. Ry. Co. (1896) 160 US 668; 16 SCt 427 at 430: 40 
LEd 7)76. and United States v Carmack, note 47 supra. 
Of course, if the objective is accomplished without em¬ 
ploying eminent domain or any other power which im¬ 
pinges on constitutional right, there may never be any 
wav to contest the asserted right of Congress to act. 
United States v Butler (1936) 297 US 1. 73: 56 SCt 312, 
322: 80 LEd 477: 102 ALT? 914: also, Alabama Power Co. 
v Ickes, supra. 302 US at 479: 58 SCt at 303. 

One of the clearest decisions on this matter is the 
Louisville case. United States v Certain Lands in City of 
Louisville (6th CA—1935) 78 F2d 684, which held that 
the Federal Government could not condemn land for a 
public housing project. 

The Government appealed from the decision in the 
Louisville case, but after certiorari was granted (296 US 
567: 56 SCt 154: 80 LEd 400), the Government itself 
requested that the appeal be dismissed a few hours be¬ 
fore oral argument was to be heard (297 US 726: 56 SCt 
594: 80 LEd 1009). The reasons for that dismissal 
merely confirm the validity of the decision of the 6th 
Circuit. 4S The important language in the Louisville case 
is as follows: 

4S “. . . (T)he main reason for the motion to dismiss the peti¬ 
tion for the writ of certiorari in [the Louisville cose) was stated 
in [‘The Law of Public Housing’ bv William Ebenstein. 23 Minn. 
Law Rev. 893] as follows: *. . . the government ... [in its brief] 

. . . sought to sustain the exercise of the power of eminent do- 
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“The term ‘public use,’ as applied to the federal 
government’s power of eminent domain, is not sus¬ 
ceptible of precise definition under the Supreme 
Court decisions. It includes, of course, property 
needed for use by the public through its officers and 
agents in performing their governmental duties. 
[Citation.] The trial court was of opinion that it 
means use by the government in carrying out its 
legitimate governmental functions, or a use in rela¬ 
tion thereto open to all the public though practically 
available only to a part of it. The government con¬ 
tends that it means any use which will promote the 
general walfare through benefits or advantages con¬ 
ferred upon a considerable number of residents of 
the community.” The court went on to say: “De¬ 
cisions dealing with condemnation proceedings are to 
be considered in the light of the powers possessed 
by the sovereign seeking to exercise the right. What 
is a public use under one sovereign may not be a 
public use under another. [Citation.] The state and 
federal governments are distinct sovereignties, each 
independent ot‘ the other and each restricted to its 
own sphere.” 

A casual reading of Oklahoma City v Sanders (10th 
CA—1938) 94 F2d 323: 115 ALR 362 might lead to the 
impression that it takes issue with the Louisville case. 
However, in the Oklahoma City case the land had been 
purchased and the question before the court was one 
which related to the exclusiveness of United States juris- 

main on the ground that condemnation is an incident of the spend¬ 
ing power of Congress . . . However, there were other depart¬ 
ments in Washington which were vitally interested in cases to be 
decided by the Supreme Court in which the interpretation of the 
‘general welfare’ clause was involved. They felt strongly that the 
Louisville case, because of the additional and doubtful issue of con¬ 
demnation was not a particularly suitable one to be heard first.’ ” 
130 ALR 1072. note 1. 

The “official” explanation was that the appeal had become moot 
for practical purposes since the Government had abandoned the 
housing project. This might have had some validity if the motion 
to dismiss the appeal had been made when the Government aban¬ 
doned the project. 
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diction over the housing site: specifically, the question 
was whether city officials could be enjoined from trying 
to enforce city ordinances concerned with building regu¬ 
lations, and the holding in Oklahoma City was that such 
municipal regulations could not be enforced against a 
contractor by the Federal Government since by Oklahoma 
State law, the Federal Government had exclusive juris¬ 
diction over the housing site. There is discussion in the 
Oklahoma City opinion as to what constitutes public use. 
The discussion was not necessary to the decision and, 
more important, it represents a view on which counter¬ 
argument is equally if not more persuasive. 49 

It has long been established that whether a particular 
use is public or not is a judicial question, Milheim v 
Moffat Tunnel Improv. Dist. (1923) 262 US 710, 717; 43 
SCt 694, 696; 67 LEd 1194. The opinion of the legisla¬ 
ture is not even material to that determination. 50 De¬ 
spite the elementary nature of this proposition, the court 
below, in dismissing the present complaint, said: 

“Gentlemen, let me first say that I think without 
question Congress had the intention of providing for 
a public purpose and not a municipal purpose. The 
statute itself describes a public airport.” (JA 39). 

Appellant respectfully submits that in the face of this 
comment, there can be no doubt but that the court below 
misconceived the issue. The question was not whether 


4 ''The Oklahoma City rase is of only limited value for a still 
further reason, viz., the State’s consent requirement, formerly in¬ 
cluded in 40 USCA 255 has been repealed, and that proviso did 
affect the decision of the 10th Circuit (see. 115 ALR at 370 and 
371). 

If the opinion of the legislature were material at all, it would 
have to be so material as to be determinative: cf, Arizona v. 
California (1931) 283 US 423, 455: 51 SCt 522, 526; 75 LEd 1154. 
where the equally factual issue of relationship between declared 
purpose and the real purpose for an Act was held not to be justi¬ 
fiable so lon<r as the means selected were suitable to the declared 
purpose. 
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Congress intended to provide for a public purpose. The 
question was not whether a municipal purpose could be a 
public use.'' 1 The question was and is did Congress pro¬ 
vide for a use to be made of the land affected by Public 
Law 762 which is a public use within the intendment of 
the Fifth Amendment. If construction of the terms of 
the Act was required (and the need was recognized, for 
both of the judges who dealt with the complaint in the 
court below did construe the Act) it could be construed 
only by a three-judge court. 

Tn a controversy between officials of a Missouri town 
and officials of the Federal Government over the power 
of the Federal Government to condemn land for a post 
office site in a state which had given its consent. United 
States v Carmack, supra, 329 US at 242: 67 SCt at 257, 
the Supreme Court cites the Fifth Amendment as a limi¬ 
tation on the authority of the Federal Government to 
condemn private lands: the significant language in that 
decision is as follows: 

“While the federal power of eminent domain is lim¬ 
ited to taking property for federal public uses, the 
question of the existence of a federal public use pre¬ 
sents no difficulty here because the constitutional 
power of Congress to establish post offices is ex¬ 
press.” (329 US at 339: 67 SCt at 256) “It [the 
Fifth Amendment] imposes on the Federal Govern¬ 
ment the obligation to pay just compensation when it 
takes another’s property for public use in accordance 
with the federal sovereign power to appropriate it ” 
(329 US at 242; 67 SCt at 257; emphasis added). 

This view of federal public use is well recognized, and 
the term is found in Nichols’ “The Law of Eminent 


'• 1 Even this point (i.e., whether a proprietary purpose can be 
a public use) is not without substance, and appears to be open 
in this jurisdiction. On the merits of this matter, see FIXEL, 
op. cit., note 43 supra; cf Hesse v. Rath, infra. 
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Domain ” (3rd Ed. 1950). Of special interest is the con¬ 
cluding part of Section 2.13 of Nichols’: 

. . [the United States] may employ the power of 
eminent domain to condemn sites for forts, light¬ 
houses, post offices, custom-houses and similar struc¬ 
tures. In places outside the limits of any state in 
which the United States has exclusive jurisdiction it 
may condemn land for any public purposes.” (em¬ 
phasis added) 

With this statement, appellant agrees. If Burke were in 
Alaska, instead of Virginia, the present issues would not 
be raised. However, Burke is not “outside the limits of 
any state” and consequently, the Federal government’s 
power is subject to attack on the ground that it is tres¬ 
passing on matters of State and municipal concern. 

An airport for use by commercial airlines and private 
aircraft is neither a Federal nor a national public use. 
A battlefield may be a national shrine and within the 
war power to acquire: a highway may be national in fact 
by linking communities across the nation, and a bridge 
across state lines may be an indispensable link in such 
a highway, and the post roads clause gives undoubted 
authority to establish either: a flood-control and naviga¬ 
tion-purposed dam may serve interests which cross state 
lines and be, if not truly national, at least be something 
more than local,' 2 and in fact regulatory per se. Air¬ 
ports for the armed forces of the United States would 


An Act of Congress which expressly declares that flood con¬ 
trol is a purpose of the dam it authorizes, is because of that dec¬ 
laration, to be tested by reference to the interstate commerce 

powers of the Congress. Oklahoma v. Guy F. Atkinson (Okla_ 

1941) 37 FSupp 93 at 98: “It is not for courts to go behind the 
expressed purpose of an Act of Congress and say that it was not 
enacted for that purpose so long as the means provided are not 
unrelated to the expressed objects of the legislation” (emphasis 
added). 
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also bo Federal in nature. But, airports for civil air¬ 
craft are local utilities: they are not national in nature. 

(3) Construction of Term ‘‘Public Airport” 

Appellant does not concede that the court below had 
either the .jurisdiction over, or the proper submission of, 
the question as to the significance of the term “public 
airport” as it appears in Public Law 762. By the plead¬ 
ings. a constitutional issue relates to the construction of 
that term.'’ 3 The only justification for a preremptorv 
declaration by a one-judge court as to the construction 
of a statute under attack is when it has already been 
construed by the Supreme Court. 

Although only decisions of the Supreme Court can 
establish the lack of substance in a constitutional issue, 
California Water Supply v Redlands, supra , 304 US at 
2of>: f)S SCt at 867, the decisions of other courts can be 
used to establish the affirmative. The three following 
cases squarely support appellant’s contention as to the 
municipal nature of airports. The Supreme Court has 
never ruled against anv part of these three cases or the 
argument which appellant draws from them. 54 

53 By construing Public Law 762 as providing for a "national” 
or “federal” airport rather than a "municipal” one. Judge Holtzoff 
dealt directly with the merits of appellant’s first line of attack 
which was that the airport which the Act purports to authorize 
being a municipal utility for the District of Columbia necessarily 
requires that the Act be tested against the power of Congress to 
authorize the condemnation of Virginia lands for the convenience 
of the District. Appellant’s second battery is that even if the 
Act be construed under the interstate commerce clause it is void 
as being inappropriate to such power. The duty of a one-judge 
court is merely that of looking into a complainant's guns to see 
whether they are loaded with live ammunition instead of ammu¬ 
nition which the Supreme Court has already ruled out, and it is 
not within the power of a one-judge court to so construe the 
statute under attack as to remove it from the range of com¬ 
plainant’s attack. That, if it can be done at all, is for the three- 
judge court. 

54 Since the legislative history also invalidates the view of the 
court below, that view has nothing to sustain it (see Annex p. 22). 
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The leading case on the nature of airports is Wichita 
v Clapp (1928) 125 Kan 100; 263 Pac 12; 63 ALR 478, 
482, in which the basic issue was whether the building 
and maintenance of an airport was a proper municipal 
function and whether an airport site could be acquired 
under statutory authority given a city to condemn land 
for public park purposes. That court said: 

“The airwav is essentially a free highway. As such 
it is open to all qualified aircraft. It is rightly, 
therefore, a federal undertaking to lay out and 
equip airways. The maintenance of air ports, how¬ 
ever, comes legitimately within the scope of the 
municipality in much the same manner as docks and 
harbor facilities for marine shipping. Air ports are 
said to be as important to commerce as are terminals 
to railroads or harbors to navigation. Municipalties 
are studying local conditions and commercial organi¬ 
zations are pressing the importance of establishing 
terminal air ports and of providing proper lighting 
for landing fields, and facilities such as hangars, 
garages, and repair shops. The possession of the 
air port by the modern city is essential if it desires 
opportunities for increased prosperity to be secured 
through air commerce.” 

Another important case on the question as to the 
nature of airports, decided later in the same year, is 
Dysart v St. Louis (1928) 321 Mo 514; 11 SW2d 1045; 
62 ALR 762. 770, where it was expressly held “that the 
acquisition and control of an airport is a city purpose 
within the purview of general constitutional law.” 

Also decided in 1928 was Hesse v Rath 249 XY 436; 
164 XE 342. which contains the following significant 
statement: 

“We think the purpose to be served [airport] is 
both public and municipal.” Cardozo went on to 
say, “The city that is without the foresight to build 
the ports for the new traffic may soon be left behind 
in the race of competition. Chaleedon was called the 
city of the blind, because its founders rejected the 
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nobler site of Byzantium lying at their feet. The 
need for vision of the future in the governance of 
cities has not lessened with the years. The dweller 
within the gates, even more than the stranger from 
afar, will pay the price of blindness.” 

Tlie Dysart case which was cited to Judge IToltzoff 
and which appellant submits is considerably more in point 
than a tax case involving a railway and an attack on 
the power of ('engross to authorize a bridge across a 
navigable river between two states (see note 42 supra) 
was not adverted to in the opinion of the court below. 
Dj/sart. Wichita and Hesse are well considered opinions 
which, although not binding decisions in this jurisdiction, 
certainly deserve careful consideration. 

According to Judge IToltzoff’s opinion (100 FSupp at 
423) a plaintiff cannot summarize the content and effect 
of an Act of Congress without running the risk of hav¬ 
ing his complaint dismissed when and if, on a preliminary 
motion, the court draws a different inference from the 
statute. 53 No authority has been cited for this proposi¬ 
tion, and appellant has been unable to find any that would 
even tend to support it. 

The issue before Judge IToltzoff was the convocation 
of a three-judge court and this same issue was still 
actively before the court at the time of Judge Letts 
ruling. 5 ® One of the issues on the merits of appellant’s 

55 The original complaint had stated, in effect, that Public Law 
702 purported to authorize a municipal utility. It could have been 
contended that in view of many cases which define “purport” as 
being almost identical with “declare” (see WORDS & PHRASES, 
Perm. Ed. Vol. 35. p. 539 “Purport”) that such a pleading was 
inconsistent with the statute itself since the statute did not ex¬ 
pressly declare that a municipal utility was authorized. Appel¬ 
lant did not want to have to contend with such a technicality. 

r,r * According to the Steel Seizure Cases, “there is no law of the 
case rule in interlocutory orders in this jurisdiction,” Youngstown 
Sheet <£ Tube Co. V. Sawyer (DC-DofC—1952) 103 FSupp 569 at 


case was dependent upon an authoritative interpretation 
of Public Law 762. The court below had no jurisdiction 
to construe that statute or to resolve any conflict between 
appellant's summarization of the statute and that which 
the court would consider more apt." 

( 4 .) Basis Fob Tf.stixg Public Law 762 

The Congress has two legislative capacities; one to 
legislate for the United States, the other, to legislate for 
the District of Columbia and other areas over which the 
Congress has “like Authority” of “exclusive Legislation.” 
The former is a legislative power tested by the nature of 
powers granted by the Constitution. The latter is a legis¬ 
lative power of i general nature. This distinction as 
to the dual legislative capacity of the Congress is con¬ 
stant and, except by Constitutional amendment, unchange¬ 
able. The Congress cannot enlarge its power to legislate 
in matters affecting the States by giving extraterritorial 
effect to laws enacted for the District of Columbia. 


■'* Appellant cannot explain why there was occasion to refer to 
judicial notice in the opinion below (100 FSupp at 423). If. how¬ 
ever. that is the way in which the issue is to arise, appellant cites 
the following to show that there is a right to rebutt: 

“That a matter is judicially noticed means merely that it 
is taken as true without the offering of evidence by the party 
who should ordinarily have done so. This is because the 
Court assumes that the matter is so notorious that it will 
not be disputed. But the opponent is not prevented from 
disputing the matter by evidence, if he believes it disputable.” 
WIGMORE, Evidence *(3rd Ed. 1940) Vol. IX. Sec. 2567, p. 
537 (The italics are those of Professor Wigmore.) 

Again, in United States v. Aluminum Co. (2nd CA—1945) 148 
F2d 416 at 446, it was said that “facts which a Court may judi¬ 
cially ‘notice’ do not for that reason become indisputable.” 

Appellant respectfully suggests that the action of Judge Holtz- 
off had nothing to do with judicial notice. Instead, it was an act 
of construing Public Law 762. and that could not properly be done 
by a one-judge court since a constitutional issue was involved in 
its construction and a prayer for injunction was before the Court 
to declare that statute unconstitutional. 
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General legislative authority is governed by geo¬ 
graphy. Thus, for example, the legislature of Maryland 
cannot authorize its officers to condemn land in Virginia. 
It would not matter whether the contemplated use were 
public or not. Maryland has no authority to deal with 
Virginia land. It would not matter whether in fact the 
use might turn out to be beneficial to Virginia. It is for 
Virginia to decide on the desirability of such improve¬ 
ments (if such they be) and it is for Virginia to deter¬ 
mine whether the benefit is such as to justify the employ¬ 
ment of the condemnation process. 

The legislative entity in and for the District of Colum¬ 
bia has no more right to condemn land in Virginia than 
has the legislature which sits at Annapolis. The fact that 

the legislature in the District of Columbia is also the 

legislative branch of the Federal government is, on this 
point, immaterial, for when it enacts a law for the Dis¬ 
trict of Columbia its powers are local rather than na¬ 

tional. Appellant sees no relevancy in the present case 
to the proposition in Cohens v Virginia, supra, that 
Congress never loses its character as a national 
legislature. The Constitution specifies the extent of Con¬ 
gressional authority to legislate with reference to the Dis¬ 
trict of Columbia as “exclusive Legislation, in all Cases 
whatsoever, over such District (not exceeding ten Miles 
square).” No law enacted for and on account of Congres¬ 
sional authority over the District of Columbia as the seat 
of the Federal Government can effect rights which subsist 
outside of the area “ten Miles square.” Burke, Virginia, 
lies outside that square. 

In short, the Congress cannot on its own authority in¬ 
vest its agents with lawful power to condemn land in Vir¬ 
ginia in order to provide a second “public airport” for 
the District of Columbia. 

Public Law 762 purports to authorize the condemnation 
in Virginia of land which lies outside the “ten Miles 
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square” specified in the Constitution for the District of 
Columbia. In enacting Public Law 762, the Congress did 
not even pretend to be exercising its power to regulate 
interstate commerce, nor did it refer to any other con¬ 
stitutional power. The legislative history, the congres¬ 
sional debates, other related legislation and the estab¬ 
lished congressional policy on airports generally, makes 
it clear beyond reasonable doubt that when the Congress 
enacted Public Law 762, it was legislating for, and in its 
capacity as the legislative authority of, the District of 
Columbia. 

Public Law 762 is concerned only with providing a 
supplementary airport for the District of Columbia. 
Unlike the “Federal Airport Act” (49 USCA 1101-11191 
there is nothing to indicate that Congress was concerned 
with interstate commerce when it enacted Public Law 
762. Tn fact, the very existence of the “Federal Airport 
Act” and other such legislation, through which a sup¬ 
plementary airport for the District of Columbia might 
have been built/’* is corroborative evidence of the most 
cogent kind that Public Law 762 cannot be read as evi¬ 
dencing a legislative exercise of the interstate commerce 
power. 

The exclusiveness of Congressional concern might have 
been more apparent if the authority to select the site 
and to build and operate the airport had been given to 
the Commissioners of the District of Columbia. The 
mere fact that Congress named the Secretary of Com¬ 
merce instead of the Commissioners is of course not 
determinative in such an analysis. The law never ought 


'"Some doubt on this score was expressed in Congress: see 
Annex p. 22 and 27. However, the Federal Airport Act [49 
USGA 1101 (a) (12)] specifically includes the District of Colum¬ 
bia. Appellant submits that the only reason that the present Act 
was necessary is that Congress was underwriting a business ven¬ 
ture for the District of Columbia, see Annex p. 32. 
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to be misled by form when substance is clearly of a 
different significance. Thus, when Congress empowered 
a municipal corporation to condemn land in another 
State for a bridge across the Mississippi, the nature of 
the power given rather than the character of the selected 
instrumentality was held to be determinative in Latinette 
v St. Louis (7th CCA—1912) 120 CCA 638; 201 Fed 676. 
Tt will be judicially noticed that the present District of 
Columbia airport legislation is compiled in Title 2 Sec. 
1604-7, District of Columbia Code, 1940 Ed., Suppl. VII. 
Also, the present District of Columbia airport is the 
only “public airport” in the United States authorized 
to be built wholly with money appropriated by the Con¬ 
gress (Annex p. 34). Congress itself noted these mat¬ 
ters at the time Public Law 762 was enacted (see Annex 
p. 27 and 32). 

Tf Public Law 762 be tested against the interstate 
commerce clause, it is void because, unlike highways, 
bridges, lighthouses, railways and etc., an airport is by 
its very nature a local utility and not a facility of inter¬ 
state commerce. Thus, in Wichita v Clapp, supra, it was 
pointed out that airports come within the scope of the 
municipality, but “it is rightly a Federal undertaking 
to lay out and equip airways.” Since airways traverse 
state lines and are arteries of interstate commerce, this 
point is validly made. Further, in Dysart v St. Louis, 
supra, 63 ALP at 770, it was held that “the acquisition 
and control of an airport is a city purpose within the 
purview of general constitutional.” And, Cardozo made 
it clear in Hesse v Rath, supra, that an airport exists to 
meet and serve the needs of “the dweller within the 
gates” of the city more than “the traveller from afar”. 

Irrespective of the merits of this contention (which is 
in no sense lightly tendered) appellant does not concede 
that Public Law 762 ran be tested by reference to the 
power of Congress to regulate interstate commerce. This 
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statute was neither expressly nor in fact enacted as an 
exercise of that power and the Supreme Court has many 
times noticed the fact that the Congressionally-declared 
reason for legislating is important. Thus, in Oklahoma 
v Guy F. Atkinson, supra, 313 US at 534; 61 SCt at 
1063, the fact that Congress expressed, in addition to a 
recital of its intent to regulate interstate commerce, 
another purpose which was not within its power, the 
recital of one valid ground for legislating was held to 
he sufficient since the legislative means were appropriate 
to the ends for which Congress could employ the power 
it invoked. To the same effect is Arizona v California, 
note 50 supra. "When the Supreme Court said in Arizona. 
that it would not inquire into the motives of the Con¬ 
gress it was saying, as exactly as the “margin of mis¬ 
statement inherent in every sentence"’ would permit, that 
once Congress declares that it is exercising a particular 
power, the courts will not go behind that assertion if the 
facts demonstrate that such a purpose could have moved 
Congress to legislate as it did (cf Central Pacific Pd. 
ease, discussed in 3-A-(5)-(b) infra). Of course, there 
still remains the question of whether the legislative means 
are reasonably related to the purpose. 

The mere fact that there is no declaration by Congress 
as to the power under which Public I.aw 762 was enacted 
does not put an end to the inquiry of which power Con¬ 
gress was acting under and the further question of 
whether the legislative means are appropriate thereto. 
Tt would be as wrong for a court to uphold Public Law 
762 on the theory that it could be vindicated by the in¬ 
terstate commerce clause as it would be to uphold it 
under the war power. 50 The only intent and the only 


The recommendation of the Defense Department that the Sec¬ 
retary consult with the Air Forces was not accepted by Congress, 
see Annex p. 12: thus there is no real concern with national de¬ 
fense: see also Annex p. 31. 


purpose was to provide the District of Columbia with a 
supplementary airport (Annex p. 19). 

It is equally clear that Public Law 762 cannot be tested 
against the power of Congress to establish post roads 
and post offices. There is nothing in the Act or the legis¬ 
lative history to suggest that it was enacted for or on 
account of that power. 

Conversely, no one would contend that legislation 
which in fact constituted an exercise of the war powers 
could be invalidated because it exceeded the power of 
Congress to regulate interstate commerce. In other 
words, the court does not have a free choice of yard¬ 
sticks. Tf the cloth is cut for a coat, it must be judged 
as a coat. 

Appellant is entitled to submit such evidence as is 
available on the purpose and intent of the Act. United 
States v Dickerson (1940) 2,10 US 7)54, 562; 60 SCt 1034, 
1038: 84 LEd 1356. Tn Dickerson the court said, in noting 
that a particular provision had an effect which seemed 
at variance with the literal meaning and normal effect to 
the statute there involved: 

“It would be anomalous to close our minds to per¬ 
suasive evidence of intention on the ground that 
reasonable men could not differ as to the meaning 
of the words fof the statute to be construed]. Legis¬ 
lative materials may be without probative value, or 
contradictory, or ambiguous, it is true, and in such 
cases will not be permitted to control the customary 
meaning of words or overcome the rules of syntax 
or construction found by experience to be workable; 
they can scarcely he deemed to he incompetent or 
irrelevant, [citation]. The meaning to be ascribed 
to an Act of Congress can only be derived from a 
considered weighing of every relevant aid to con¬ 
struction.” (Emphasis supplied). 

Tf the holding in Dickerson is to have any value, a 
plaintiff who contends that an Act of Congress has a 
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particular intent and that it will produce a particular 
result, must be free to introduce bis case in support of 
those contentions. TTis case cannot be swept off the 
table by the unsupported declaration that “without 
question Congress had the intention of providing for a 
public and not a municipal purpose,” especially since 
Congress itself viewed it as a municipal (see Annex p. 
22 and 27). 

The courts have on many occasions declared that the 
executive interpretation of a statute may aid in the con¬ 
struction of a statute. Umted States v Cooper Corp. 
(1041) 312 rs non, 605; f)l set 742, 744: 85 T.Ed 1071. 
In this connection, appellant quotes the following state¬ 
ment of the Administrator of Civil Aeronautics made 
to the Congressional committee when he was urging the 
committee not to require the Secretary to consult with 
local county ofiieials. he said: 

“I would rather see us be permitted to proceed as 
normally as any city proceeds to build its airport.” 
(Annex p. 12, emphasis added). 

The court below may have felt that there was no pos¬ 
sibility of finding that a public purpose could also be a 
municipal one. However, appellant informed the court 
that that issue existed, and among other cases cited the 
decision by Cardozo in Hesse v Rath, supra, wherein it 
was expressly noted that an airport could be both a 
public purposed and a municipal use. 

By this appeal appellant seeks vindication of bis right 
to have Public Law 762 construed in the full light of all 
relevant data 60 and after notice that its construction is 
at issue. 

Appellant can think of no reason why judicial notice 
may not be taken of the fact that, by order of the 


r,n Special attention is invited to pages 1-36 of Annex. 
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Sub-Committee on Revision of the Laws (of the House 
Judiciary Committee), Public Law 762 lias been codified 
in Title 7, Sections 1401-1412 of the D. C. Code, 1951 
Edition. Further, the 1951 Edition of the 1). C. Code 
specifies, as does the 1940 Edition, that it includes only 
such laws as are specially applicable to the District of 
Columbia and does not include general laws of the 
United States which are applicable to the District of 
Columbia in the same way that they are applicable to 
the rest of the country. Appellant submits that the 
codification of Public Law 762 in the D. C. Code, 1951 
Edition, removes the last possible doubt as to the local 
nature of the Act. Since the 1951 Edition is still in the 
presses at the time this brief is filed, the D. C. Code 
citation has not been used herein. 

(5) Invaltpttv of Public Law 762 

Appellant’s primary contention as to the invalidity of 
Public Law 762 is related to clause 17 of Section 8 of 
Article T of the Constitution. Appellant’s secondary con¬ 
tention is based upon (a) the fact that the construction 
and commercial operation of one airport for private air¬ 
craft is not an appropriate exercise to the power con¬ 
ferred on Congress by the interstate commerce clause 
which is, after all, only the power to reyidate , and (b) 
that it is invalid under the requirements of (1) taking 
(2) due process (3) just compensation, and (4) public 
use, of the Fifth Amendment. 

fa) Under Article T, Section 8, Clause 17. 

As to the primary contention, appellant submits that 
the Act is unconstitutional since it is designed to, and 
in the hands of defendant Sawyer will, operate and have 
its effect wholly outside the District of Columbia/' 1 This 


,!1 If the Secretary had decided to condemn land lying within 
the District of Columbia (an entertaining point for speculation). 
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is fatal to the Act’s validity since in the federal system 
of co-equal State sovereignties. State B cannot he in¬ 
vaded by State A in order for State A to provide itself 
or one of its cities with a necessary facility, Bernard v 
City, supra. Since this principle is concerned with pro¬ 
tecting the integrity of the sovereignty of State B and 
only incidentally with delimiting the territorial powers 
of State A. there can bo no exception predicated on the 
fact that the District of Columbia is not itself a State. 

Since the power of Congress to legislate for the Dis¬ 
trict of Columbia is a general power rather than a 
total of several enumerated powers, it necessarily follows 
that the limitations on that power must be as specific 
as the power is general, or the alternative would be for 
Congress to exercise a plenary legislative authority over 
the entire United States. Appellant submits that there 
are two specific limitations on the power of Congress to 
legislate for the District of Columbia. First. Congress is 
no more able to disregard the constitutional safeguards 
set up for the people of the United States when it legis¬ 
lates for the District of Columbia than when it legislates 
for the United States. Those limitations are injunctions 
against legislative action for the benefit of all the people 
wherever found in the United States. 

Second, the geographical limitations in Clause 17 is 
the line beyond which the general legislative power of 
Congress over the District cannot extend. Congress can¬ 
not. under color of exercising its general legislative 
power over the District, affect rights in any of the 
States. "Whenever the Congress authorizes an action in¬ 
side the boundaries of any of the States, its authoritv 


this objection could not have been raised since it is presumably 
well settled that lands in the District can be condemned for public 
use. Shoemaker V. United States, svpra, 147 US at 299; 13 SCt at 
390. The question, in such an event, would have been whether a 
commercial airport was a public use in the District. 
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to do so must be found in the enumerated powers dele¬ 
gated to Congress by the Constitution. 

Congress cannot appropriate a part of Virginia today 
simply because it no longer regards “an area not ex¬ 
ceed ten miles square” as being extensive enough for 
the capital of the United States. Congress had no 
authority to appropriate the first area of ten square 
miles. Congress cannot pro se enlarge that area. 

The geographical limitations on the power of Congress 
when legislating for the Capitol of the Nation has been 
expressly noticed by this Court of Appeals. In Neild v 
District of Columbia (1940) 71 App DC 306; 110 F2d 
246 at 250, it was pointed out that when the Congress 

. . legislates for the District, Congress acts as a 
legislature of national character, exercising complete 
legislative control as contrasted with the limited 
power of a state legislature, on the one hand, and as 
contrasted with the limited sovereignty which Con¬ 
gress exercises within the boundaries of the states, 
on the other.” (emphasis supplied). 

In like manner, this territorial qualification was recog¬ 
nized in Daly v National Life Ins. Co. (187S) 64 Ind 1 at 
6 and 7, where the question was whether a corporation 
formed under a general incorporation law enacted by 
Congress was, in Indiana, a foreign corporation. The 
court said: 

“Under this provision [cl. 17, Sec. 8, Art. 1] of the 
Constitution, f he Congress became and was the local 
Legislature of the District of Columbia. . . . Al¬ 
though the statute under which the appellee became 
incorporated was enacted by the Congress of the 
United States, yet, in its enactment, Congress was 
acting, and could only act, as the Legislature of the 
District of Columbia; and under that statute, the 
appellee became and was a corporation, not of the 
United States, but of said District.” (emphasis 
added) 
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Xo case lias been found which takes a different view 
of this proposition. The corporation in Daly was no less 
a corporation in Indiana for being formed under a 
statute which could he opvratlcc only inside the District 
of Columbia. 


Thus, as made clear by Cohens v Virginia, supra , 
rights under District law may have the same extra-terri¬ 
torial recognition that obtains as to rights accruing 
under State laws. The question left open in that case 
(i.e.. whether Congress could enact laws of extra-terri¬ 
torial effect for the District of Columbia) has never 
been answered. 6 * Since the present complaint requires 
that it be answered, it is evident that a substantial con¬ 
stitutional question has been raised. 


It is to be noted, further, that Cohens v Virginia, supra, 
dealt only with 'possible conflict between public policy 
in Virginia and in the District of Columbia. A conflict 
in the public policy of two legislatures on such tran¬ 
sitory matters as the legality or morality of lotteries is, 
as compared to a conflict between arrogated power and 
private constitutional right, a far less significant basis 
for resisting extra-territorial legislation. Even if the 
deeper issue in that case had been answered, it would 
by no means preclude a consideration of the present com¬ 
plaint which sounds in constitutional right more than in 
the mere absence of Congressional power. 


Because of the facts in United States v Great Falls 
Mfg. Co. (1884) 112 US 645; 5 SCt 306; 28 LEd 846, that 
case requires some attention even though its decision is 
not in point. Congress authorized the construction of a 


Reddnl v. Bryan (1861) 65 US (24 How) 420; 16 LEd 740. 
could not have answered this question in its entirety, even if that 
appeal had not been dismissed for jurisdictional reasons, because 
the State of Maryland had there jriven its consent to the acquisi¬ 
tion. 
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dam across part of the Potomac river in Maryland. The 
purpose was to provide the District of Columbia with 
an adequate water supply. Maryland gave her consent 
to the purchase of such lands as were needed for the 
project. Difficulty was encountered in reaching agree¬ 
ment with tlie Great Falls Manufacturing Co. and finally 
an arbitration was arranged, and an award made. But 
payment was never made by the United States although 
the dam was built and for about twenty years possession 
was had of the property without paying just compensa¬ 
tion. 

On those facts, when the claimant sued in the Court of 
Claims, there was not the slightest reason to dispute the 
right or power of the United States to take the prop¬ 
erty. In fact, a recovery could be had in the Court of 
Claims only if there was a contract implied-in-fact. 
Claimant had to show that the officers who took the 
property did have statutory authority for the taking. 
Neither the Supreme Court nor claimant were interested 
in going into the question of whether the Congress had 
authority to enact the statute. 

The decision in Great Falls Mfg. Co. is essentially, and 
indeed, expressly, a holding to the effect that when an 
officer takes lands under an Act of Congress, there is 
an implied promise to pay the fair value thereof. The 
decision in no way suggests that Congress has the right 
to condemn land in Virginia for a municipal purpose 
of the District of Columbia. 83 

There remains one further point for consideration. 
Thus, it seems that the requirement of state consent 
specified in the second half of Clause 17 is regarded as 


,::i Appellant does not consider the opinion of an Attorney Gen¬ 
eral as beinjr authority in a court of law. However, for the con¬ 
venience of this Court, the opinion of the Attorney General in 
the Matter of the Washington Acqueduct (1855) 7 Op Atty Gen 
114, is here noted. 
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being related onlv to the right of the United States to 
acquire exclusive jurisdiction, James v Dravo Contr. Co. 
(1937) 302 US 134, 147; 5S SCt 20S, 215; $2 LEd 155. 
That point is, however, a long way from being fully 
settled. To date, it has, (with the one exception here¬ 
inafter cited) always arisen in such a context as to avoid 
any need on the part of the Supreme Court to decide 
whether “purchase” as that word is employed in Clause 
17 includes “condemnation.” 

There is both reason and authority against any such 
word play as would have to be indulged in to reach 
the conclusion that “purchase” comprehends “condemna¬ 
tion.’*” Certainly, the James ease did not turn upon 
any challenge to the right of the United States to con¬ 
demn land under Clause 17. But that question did come 
up for decision a little more than a year after James 
was decided. Thus, the Supreme Court of Montana held, 
in Valley County v Bruce (1938) 106 Mont 322; 77 P2d 
403. that “purchase” does not include “condemnation.” 
The United States Supreme Court granted certiorari and 
affirmed that holding. Valley County v Brace (1939) 305 
US 577: 59 SCt 465: 83 LEd 363. The full import of 
that decision has not yet been spelt out. 65 


r -‘ (a.) 29 CJS 783. “Eminent Domain”, Sec. 5. states: 

“The term ‘purchase’ is not used in the law to describe the 
acquisition of property bv eminent domain . . .” Accord: 73 
CJS 1255. “Purchase”. 

(b) However, some confusion may be expected from the dis¬ 
tinction between “purchase” and “descent” as these terms are em¬ 
ployed in the law of property. Thus, as stated in 73 CJS 208, 
“Property”. Sec. 15 (b) (2). there are only two ways in which 
the law of property regards acquisition: (1) by descent, and (2) 
by purchase. But this distinction has nothing to do with the 
acquisition of property under the power of eminent domain. The 
law of property, in which this dichotomy subsists, deals exclusively 
with voluntary transfers of property. 

" 5 (a) Since the affirmance was by an equally divided court, the 
rule in Hertz v. Woodman (1910) 218 US 205; 30 SCt 621, 622 
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As to the companion problem of whether an airport 
for private commercial aircraft could be construed as 
coming 1 within the enumeration of uses in the second 
half of Clause 17 (which determines whether Congress 
is even permitted to act with State consent) appellant 
is aware of the scope given to “other needful Buildings” 
in the James case. Thus, in James, the Supreme Court 
stated that a damsite might be comprehended within those 
words. But again, that statement was not necessary to 
the decision: and again, there is a Montana decision. 
Thus, in Valley County v Thomas (1909) 109 Mont 345, 
305; 97 P2d 345, the Montana Supreme Court expressly 
refused to follow the declaration in James that a dam- 
site could be regarded as within “other needful Build¬ 
ings,” and noted (1) that the statement in James was 
pure dicta, (2) that the case cited in James as support¬ 
ing such a conclusion was one in which the matter was 
only dicta, and (3) that established cannons of construc¬ 
tion could never justify such a ruling. 


and 62.3: 51 LEd 1001. presumably applies. That rule, of course, 
cannot detract from the citation in this brief of the principal 
case since the only need here is to show that there is a substan¬ 
tial constitutional issue. 

(b) If that affirmance finally gains acceptance by a majority of 
the Court, then, since condemnation will be authoritatively de¬ 
clared not to satisfy the requirement as to the means by which 
lands may be acquired under the second half of Clause 17, the 
consent of a State to employment of condemnation would be, in 
appellant’s opinion ineffective. If the acquisition is one which is 
specifically contemplated by a specific power, condemnation may 
doubtless be employed. United States v. Carmack, supra. But vchen 
the power under which the Congress authorizes acquisition is not 
a power which necessarily implies the right to acquire land in 
order to achieve the specific delegated power, resort must be had 
to the permissive grant of power to acquire land contained in 
Clause 17, and then condemnation is not permissible, and cases in 
Key Number 5 of “Eminent Domain” in the Federal Digest are 
inapplicable. Another way of saying the same thing is that since 
the power of eminent domain is a necessarily implied power, it 
exists only for the very reason it is implied, i.e. for necessity. 
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Appellant does not believe that a considered decision 
on the meaning of “purchase” as that word is used in 
clause 17 will hold it to include condemnation. There 
are, after all, larger interests in the law than that of 
finding Public Law 7(12 constitutional. 

(hi) Under Article I, Section S, Clause 3 

First principles are usually tiresome, and it is almost 
futile to suggest that the interstate commerce clause as 
it appears in the Constitution be consulted as a point 
of departure in any case. Nevertheless, the only power 
given to Congress respecting interstate commerce is the 
power to regulate, By reading Clause 3 with Clause 7 
and Clause 8, it is clear that “regulate” does not mean 
“promote"’ or “establish” in the Constitution, although 
this obvious difference may not always have been 
evaluated. 

In addition to the point made in note 44 supra, it is 
important to observe that the Central Pacific case which 
Dayton etc. Rif. Co. relied or. for the expanded concept 
of the unexpandahle verb “regulate,” was not a case 
which properly allowed for any reference to Clause 3. 
Each of the Acts of Congress which were before the 
Court in Central Pacific expressly declared that they were 
enacted in order “to secure to the government the use 
of the [railroads! for postal, military and other pur¬ 
poses"' (127 US at 36—in two places—, and at 37; 8 SCt 
at 1078 and 1070). 

Tt is further to be observed that Dayton etc. Rif. Co. 
(in common with other cases) begins quoting from Cen¬ 
tral Pacific immediately after the following all important 
sentence; 

“Tt cannot be doubted at the present day that con¬ 
gress, under the power to regulate commerce among 
the several states, as well as to provide for postal 
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accommodations and military exigencies had author- 
ity to pass these laws.” i.e., the laws empowering 
the companies to construct railways in order to meet 
postal and military needs, and laws regulating the 
railways. 

It is ironical to <av the least, that Chief Justice Taft 
should, after avowing his intention to follow the tech¬ 
nique of the common law .judge, have proceeded in 
Central Pacific to declare, in language which only analy¬ 
sis discloses to he pure dicta, that Congress had power 
under Clause 3 to do what Congress had power and 
claimed to do under Clause 7. 

In Central Pacific the Supreme Court did not, and 
since the question was not before it for decision could 
not, decide that Congress could construct railways as an 
incident to its power to regulate interstate commerce. 
The dicta in that case can be quoted until the heavens 
fall, but Central Pacifie will never be authority for that 
proposition. 

Possibly a court might hold that Congress has the 
power to build an airport for use by commercial air¬ 
craft for the purpose of thereafter regulating it. Thus 
far, no court has so held. However, there is a question 
that could arise in the consideration of this appeal— 
what if Public Law 7b2 L invalid because it cannot be 
tested against the commerce clause, is that not a mere 
technicality which the next Congress could overcome 
by declaring that it was providing the airport to encour¬ 
age air commerce?—and that is, unfortunately, a good 
question. 

\ppellant offers two answers. 

First, it is by no means certain that Congress will 
specify a false reason. 

Second, even if this same Act were passed again 
(and since Congress has refused to appropriate any 
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more money for the airport there is no reason to be¬ 
lieve that it would) and did declare that it was acting 
under the commerce clause, the Act would still he void. 
The rule is well established that the means selected by 
Congress must be reasonably related to the power it pur¬ 
ports to exercise. And the building, operation, main¬ 
tenance and protection of cnt airport is not related to 
the regulation of interstate commerce. 

I’$ually, the unconstitutional acts of Congress have 
been so designed and administered as to avoid a head-on 
collision with private rights. Ever since Massachusetts 
v Mellon, supra, the only problem has been that of find¬ 
ing a way to do what was desired without affording a 
basis on which to object. An over-zealous housing pro¬ 
gram ran afoul of this precaution in the Louisrille case, 
supra, and since then, such projects (including the Fed¬ 
eral Airport Act) have been carefully administered so as 
to avoid a conflict in the courts. 

Appellant believes that neither this Court nor the 
Supremo Court will ever approve, when there is a con¬ 
flict with private rights, a pure and simple effort at 
evasion by any legislative body. The two decisions in 
Oklahoma v Atkinson, supra, did, after all, relate to a 
dam which was necessary (in part at least) to regulate 
the navigability of the Fed Fiver. But an airport can 
never get by on such a basis. A dam regulates. An 
airport does not. 

One final matter deserves consideration with reference 
to Clause ,T Thus, it is agreed that the Constitution 
is to be construed as a living document and that new 
content can be given old words. But, since verbs are 
not words of content, there is no way to enlarge them 
under tin* living document concept. That which can 
properly be regal’ded as being interstate commerce can 
and should be a changing catalogue. It is appropriate 
for the judiciary to have the final word on that which 
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may be added. But the nature of congressional power 
over that catalogue cannot be changed by any court 
which respects the Constitution. That power is not 
equivocal. It is only the power “to regulate.” 

(c) Under the Fifth Amendment 

It is true that appellees have not indicated any in¬ 
tention of condemning appellant’s lands, and the question 
then is: bow can he invoke the protection of the Fifth 
Amendment? First, the Causby case recognizes that a 
landowner has a property right in his airspace. Second, 
the complaint alleges that part of appellant’s property 
will in fact be taken. Thus, appellant is deprived of his 
right to bargain and sell his property, and be would be 
confronted with a completed condemnation in fact, with 
only the issue of bow and from whom he could obtain 
just compensation.*® And that in turn leads to the point 
that the taking would be in violation of the Fifth Amend¬ 
ment. Thus, aside from the fact that a taking accom¬ 
plished by the flight of commercial aircraft can never be 
regarded as due process for the acquisition of property— 
and that is the manner in which the presently impending 
taking would be accomplished—there is the further fact 
that the taking would not be by or for the United 
States: it would not even be taken by an entity author¬ 
ized to employ the power of taking private property. 
Appellant’s point is not that he must be paid before the 
taking: that issue under the Fifth Amendment was de- 


(a) It is to be noted that appellant’s property is directly in 
line with the proposed east/west runway and lies 3100 feet from 
its westerly end (JA 22). For a much smaller airport, the basis 
for an injunction suit against the owner of the adjacent airspace 
was a distance of 3000 feet and a location off the direct line of 
the runway, Roosevelt Field v. North Hempstead, at note 21, 
supra. 

(b) Appellant could not recover under the Tucker Act, for the 
taking is wrongful. He could not recover under the Tort Claims 
Act, because the taking is not by employees of the Government. 
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oided by Hurley v Kincaid (1932) 285 US 95, 104; 52 SCt 
267, 269: 76 LEd 637, and lias no relevancy to this 
appeal. Further, in that case, the authority of Congress 
was not challenged. Here, it is. 

Appellant submits that the action of commercial air¬ 
line pilots in Hying over his lands cannot be regarded 
as due process of law for the taking of private property 
as required by the Fifth Amendment. 

Appellant’s right to raise the Fifth Amendment issues 
does not depend upon the argument that a “public air¬ 
port” cannot under any circumstances be deemed a ‘‘pub¬ 
lic use.’’ The objection rests upon the demonstrable fact 
that Public Law 762 is a statute which deals, and is 
exclusively concerned, with a program for the District 
of Columbia only, and Congress has no authority to ac¬ 
quire private property except for a national or federal 
public use. Since property rights of appellant are 
prejudiced, he has a right to enlist the aid of the 
courts in preventing such unsanctioned exercise of power. 

It may be assumed that appellant’s lands are held sub¬ 
ject to condemnation by the Federal Government for a 
public use when that use is Federal in nature and when 
it is reasonably necessar\ for, and clearly related to, the 
discharge* of a power expressly given to the Congress as 
the legislature for the United States. But, no such case 
is here involved. 

Appellant's lands are not held subject to the 
right of the Congress to condemn them in order to meet 
a supposed or even real need of the District of Columbia 
And that is the case here presented. 

Even if the proposed supplementary airport could be 
regarded as a project which the Congress could lawfully 
authorize, and which could lawfully be accomplished by 
condemnation, the injunction sought by appellant should 
still be granted. Thus, appellees have declared defend- 
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ants will not acquire nor will they compensate appellant 
for his land or any interest therein nor damage thereto 
despite the fact that aircraft using the airport will, due 
to its proximity and the orientation of the runways, fly 
over appellant's land at dangerous and unsafe altitudes 
of flight, and despite the fact that according to the 
Cans]))/ case. c: a landowner, under such circumstances, has 
a legally-recognized proprietary interest in such airspace. 
Defendants contended in the court below that under 
Causby, appellant could recover in the Court of Claims. 
But in Causby the aircraft belonged to the United States. 
The aircraft which would be invited to use the District of 
Columbia supplementary airport at Burke, would belong 
to private companies. The Causby case is no guarantee 
that recovery could be had by appellant in the Court of 
Claims. Until this issue is determined authoritatively, 
appellant contends that the damage would be irreparable. 68 

Appellant contends, further that such a taking as the 
Causby case deals with is not a taking by “due process of 
law.” Mr. Causby did not seek an injunction to prevent 
Ihe taking of an air-flight easement and the Causby case 
does not say that such an injunction could not have been 
issued if it is requested in time. The mere fact that 
recovery is allowed under the Tucker Act does not mean 
that the taking was “by due process of law,” or that 
rccorcry is the exclusive remedy. 69 


United States V. Causby (1946), 328 US at 262 (note 71 infra). 

If appellant could not recover against the United States and 
had to proceed against each airline and every individual owner of 
aircraft flying over his land, it would be so obvious a burden that 
equity would, on the principle of multiplicity, accept jurisdiction 
to enjoin the action beforehand so as to assure an orderly and 
economic solution of appellant’s claim. 

Appellant does not say that after the taking there is more 
than one remedy. Also see. Youngstown Sheet & Tube Co. v. Saw¬ 
yer (1952) .US .; 72 SCt 863 at 865, 866. 
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Still further, however, appellant points out that some 
of his land will not be so subjected to low-flying planes as 
to be ‘‘taken” within the rule of Causby. Appellant al¬ 
leges that such land would nevertheless be diminished in 
value. For that loss, appellant would have no remedy. 
And unless the airport is built pursuant to constitutional 
authority, and unless the officers acting thereunder stay 
within their statutory authority, appellant does not have 
to suffer such a loss. 

On the foregoing constitutional grounds, appellant con¬ 
tends that Public Law 762 is unconstitutional. Appellant 
need not try to find ways to recover for such damage as 
would result from the building and operation of an air¬ 
port at Burke. It is sufficient that there is no clear and 
expeditious remedy available at law. By showing that the 
Congress has no constitutional right to authorize the air¬ 
port and that its operation would irreparably injure ap¬ 
pellant, the injunction must issue as a matter of right, or 
similarly efficacious protection be given. 

None of the arguments above have ever been passed on 
by the Supreme Court. No judge can rightfully or rea¬ 
sonably say that those arguments are so lacking in sub¬ 
stance as to be unworthy of reply. But, in effect, that is 
what the lower court did rule for there is absolutely no 
basis for holding that prior decisions of the Supreme 

Court establish the validitv of Public Law 762. It is onlv 

• * 

needful to look into Shepard’s United States Citations 
to see that Public Law 762 has ever been tested in the 
Supreme Court (note 41. supra). Further, appellant con 
tends with certitude that no statute oven close to Public 
Law 762 has ever been tested in the Supremo Court on 
the issues raised in the piesent complaint. The conten¬ 
tion that prior decisions of the Supreme Court foreclose 
the possibility of challenging Public Law 762, simply can¬ 
not be sustained. 

For the foregoing reasons, appellant submits that it 
was error for the court below to fail to convoke a statu- 
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tory court of three judges as provided in revised 28 
USCA 22S2. 


p». 


\S TO APPELLANTS PRAYER 
DECLARATORY .IP PCM ENT. 


FOR 


(1) Gen krai. 

Although appellant’s attack on the constitutionality of 
49 ESC A 180 docs not require the convocation of a three- 
judge court since no injunctive relief is asked, the thresh¬ 
old questions are, in all respects save one. identical with 
those which confront a single judge when asked to con¬ 
voke a three-judge court. The one difference is that tin* 
court of first instance may take account of decisions of 
its own Court of Appeals on matters relating to the 
merits in addition to rulings of the Supreme Court, 
whereas a single judge may not refuse to convoke a 
three-judge court unless a prior decision by the Supreme 
Court has determined all aspects of the issue. 70 


Tn all other preliminary matters, it makes no differ 
once whether the alternative be that of convoking a three 
judge court or of granting summary judgment. Tf the 
defendant properly raises the objection that the complaint 
fails to state a claim on which relief can be granted, i.e.. 
by showing that the complaint is one over which no court 
can exercise jurisdiction because fa) the nature of the 
right asserted is such that it can have no legal signifi¬ 
cance, or (h) the nature of the duty ascribed to the de¬ 
fendant is such that no court can have authority or the 
means hv which to satisfy the claim—then, the case 
should be dismissed, irrespective of the alternative. So 
loo with a ruling based on sovereign immunity: if the 


70 When the problem is whether to convoke a three-judge court, 
the only decisions which can be referred to in assaying the merits 
of the constitutional issues are decisions of the Supreme Court, 
California Water Siipphj V. Redlands, supra, 304 US at 255; 58 
SCt at 867. 
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plea of sovereign immunity is raised, and if found ap¬ 
plicable to the complaint, since it operates to divest the 
court of jurisdiction and since any judgment would be 
inappropriate, dismissal must be ordered. However, ap¬ 
pellant does not consider that these problems have any 
relevancy in declaratory judgment cases, but if they do, 
then whether the alternative be that of convoking a 
three-judge court or of giving summary judgment or 
whether as to either of these alternatives there be the 
still more fundamental possibility of dismissal, the com¬ 
plaint under attack must be given the benefit of every 
doubt. Whether these questions be raised on a motion to 
dismiss, a motion for summary judgment, or a motion to 
convoke a three-judge court, the court is never free to 
go behind the complaint or to project or draw conclu¬ 
sions of law from any primary facts established by affi¬ 
davit in order to justify any of these preliminary con¬ 
clusions. 

(2) Effect of 49 ESC A 403 

The provisions of 49 ESC A 403 are remarkable in 
many respects. First the public right of transit is lim¬ 
ited to citizens of the Enited States and then only if 
they are “in air commerce.” Xo court has ever decided 
with this means. According to Shepard’s United States 
Citations, only two litigations have drawn Sections 403 
and 180 into question: the Causbif crises 71 and the Roose¬ 
velt Field cases. 72 

71 A third litigation is cited by Shepard’s, but it neither dis¬ 
cusses nor turns upon either of these two Sections. The Caushy 
cases are: 

fa) Cavsby V. United States (Ctcl—1945) 60 FSupp 751. 

(b) United States V. Causby (1946) 328 US 256: 66 SCt 1062; 
90 LEd 1206. 

(c) Causby v. United States (CtCl—1948) 75 FSupp 262. 

72 The Roosevelt Field eases are: 

(a) Roosevelt Field V. North Hempstead (ED/NY—1948) 84 
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The Canslnj case. dealt with military aircraft and that 
decision seems to assume that the public right of transit 
specified in 49 USCA 403 is effective for aircraft engaged 
in non-commercial activity. 7 " Xo issue was raised on thi> 
point, hut it cannot be assumed, as long as the Supreme 
Court is going to write its decisions in the English lan¬ 
guage. that it would construe “air commerce” to mean 
“military activity.” 74 


The second remarkable feature of 49 CSCA 403 is 
that the rif/hl of free transit is by legislative fiat “recog¬ 
nized and declared to exist.” Tf the rir/ht exists, no 
declarations as to its existence is necessary or appro¬ 
priate unless tin' declaration is to limit the extent of an 
existing right. 


It may be. as the Caushif case declares, that the doc¬ 
trine of cujus rsf solum cjus est usque ad coehnn “ha< 
no place in the modern world.” The doctrine of ad cochnn 
never had much occasion for testing in the days when it 
was formed. When the doctrine met its first test in 
England, in competition with the doctrine of “ancient 


FSupp 456: decision on motion to dismiss: see summary of facts 
in note 21, supra. 

(b) Roosevelt Field V. North Hempstead (ED/NY—1950) 88 

FSupp 177: the decision on the merits (the airport lost). 

7rt Footnote number 2 in the Cavsby case observes that military 
aircraft are subject to CAA regulations in the absence of pertinent 
military regulations. This, of course, does not mean that Section 
403 operates for the benefit of military aircraft. 

71 Furthermore. 49 USCA 171 defines “air commerce" as being 
“transportation in whole or in part by aircraft of persons or 
property for hire, navigation of aircraft in furtherance of a busi¬ 
ness. or navigation of aircraft from one place to another for oper¬ 
ation in the conduct of a business” (emphasis supplied). There 
are other relevant sections in title 49 USCA but there is no need 
to consider them at this time. All that appellant is required to 
establish now is that there is a substantial question raised by the 
present complaint. 
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lights," it lost. However, the “ancient lights” theory never 
gained acceptance in the United States generally. 75 The 
doctrine of “ancient lights” has been rejected in Vir¬ 
ginia. Tunstall v Christian (188;")) 80 Ya 1: 56 Am R 58. 
Thus, tin* doctrine of ad cod uni was even stronger in the 
various States of the United States, including Virginia, 
than in the common law of England. 


Even if ad cochun is outmoded, is by no means follows 
that the Congress has a right to so decide. This doc¬ 
trine is strictly a matter of State law, and relates to the 
exclusive right of each State to define the extent and 
incidents of land ownership. 76 

Neither by the Constitution nor by operation of law has 
the United States government obtained title or right to 
the airspace above the lands of Jones D. Jasper. Neither 
appellant nor the Commonwealth of Virginia have ever 


1 AmJur 533 “Adjoining Landowners.” Sec. 49; 28 CJS 674, 
“Easements.” Sec. 19. The doctrine is not recognized in the RE¬ 
STATEMENT OF PROPERTY as being valid, see Sec. 457 and 
458. The illustration that accompanies Sec. 458 is of special im¬ 
portance since it affirms the fact that airspace is itself property, 
viz: 

“A windmill on the land of A is run by currents of air which 
reach A’s land from the land of B, his neighbor. The run¬ 
ning of A’s mill depends upon the free flow of currents of 
air over B’s land. In the running of his mill A is using B’s 
land. His use is, however, neither wrongful as to B nor 
capable of being made wrongful by him. A’s use is not ad¬ 
verse.” (Emphasis added) 

T,; BEALE, The Conflict of Laics (1933) Vol II. Sec. 208.1. page 
933: “. . . (I)nterests in land . . . cannot be removed from the 
power of the law prevailing at the situs of the land.” 

Leaving aside the question of tort law, there is one decision 
which causes some difficulty to appellant’s position on the property 
aspect. Thus, in Hinman V. Pacific Air Transport (9thCA—1936) 
84 F2d 755, there is a thoroughly respectable argument advanced 
by Judge Haney on the ad coelum doctrine. That argument de¬ 
serves careful consideration when there is a hearing on appellant’s 
prayer for declaratory judgment even though it is contra to the 
Causby case. 
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conceded to the Federal Government the right to legislate 
with respect to the ownership or use of such lands or 
appurtenant interests. Such legislation depends upon 
some authority." 

Having neither title nor right in or to such airspace, 
Congress was powerless to give or grant free transit 
therein. Ts Since Congress has no such power, and since 
the Supreme Court is not a court of general jurisdiction, 
it is difficult to find a basis in law for the pronouncement 
by the Supreme Court in the Causby case that the doc¬ 
trine ad caelum is of no effect today. 

r ldio present-day validity of ad coelum is not, as to 
lands in Virginia, a matter on which any Federal court 
is free to rule unless it applies Virginia law. It cannot 
be doubted that the right in airspace depends upon the 
law of the locality where both the land and its superin¬ 
cumbent airspace are found. 70 So too. possessory rights 

''Amaya v. Stanolind Oil etc (5thCA—1947) 158 F2d 554. 

7s The decision on the merits of Roosevelt Field v. North Hemp¬ 
stead (ED/NY—1950) 88 FSupp 177, recognizes this problem, at 
least indirectly. (A sketch of the facts is given in note 21, supra). 
Thus, at page 184, after noting that one airport witness claimed 
that the town’s water tower interfered with the airport’s air 
traffic pattern, the court said: 

“[This witness] stated that this turning zone is a part of the 
airport, as the door is part of a garage. 

“That comment somewhat unwittingly exposes the essen¬ 
tia! legal difficulty in this case. From the standpoint of the 
aviator, the turning zone is considered to be part of the air¬ 
port. But the law has not so decreed. It is space in the air, 
not lying above the airport, but adjacent. . . .” 

The court went on to view the CAA regulations as having an effect 
which was “by no means synonymous with appropriation.” But 
that is the crucial question: and appellant insists that the effect of 
Sections 180 and 403 is to divest appellant of a property right. 

7:1 (a) Thus, in United States (TVA) v. Powelson (1943) 319 
US 266. 279; 63 SCt 1047, 1054: 87 LEd 1390, the Court said, in 
speaking of a provision in the TVA Act: 

“Though the meaning of ‘property’ as used in [the Act] and 
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must 1)0 measured by the law of the place where pos¬ 
session is enjoyed. 

Would anyone suggest that the Federal Government 
has authority to define trespass as to Virginia lands? 
Yet, that is the incidental and direct effect of Sections 
180 and 403 of 40 FSCA. And for that reason the oper¬ 
ative section. Section ISO. is unconstitutional. 

As is carefully pointed out in the Restatement of Torts, 
there are several factors to be taken into account in de¬ 
termining whether an aircraft commits a trespass in fly¬ 
ing over land. And according to the Restatement, the 
Federal Government can only specify a minimum flight 
level, i.e.. a level l>c } ntc which it shall be unlawful for air 
commerce to proceed.*" 

Tf Congress had undertaken to provide minimum flight 
levels that would be obligatory on air commerce (i.e. that 
air commerce could not fly below such levels) and if that 
had been all, it would not only have been enough to serve 
the legitimate interests of air commerce, but it would 
have also have been constitutional legislation. 


in the Fifth Amendment is a federal question, it will nor¬ 
mally obtain its content by reference to local law.” 

(b) In Stearns v. Richmond (1892) 88 Va 992, 995: 14 SE 847; 
29 AmR 758. in speaking of lateral support, the court said: 

“It is not an easement, but is incident to the land itself, and 
is therefore 'property” (Italics of the court). 

Appellant submits that the same view applies to an owner’s inter¬ 
est in his airspace. 

(c) Also see note 76 supra. 

_ RESTATEMENT OF TORTS. “Comment” on page 464 of 
Vol I: “Effect of statutes and administrative regulations. The 
United States, under its power to regulate interstate commerce 
. . . may by statute or by an order of an administrative board 
acting under authority delegated by statute, fix a particular height 
beneath which it is unlawful to fly. . . . Such a statute or order, 
however, does not confer any privilege to fly at a greater height 
in an unreasonable manner, or for an illegitimate purpose. Conse- 
cuently, the statements in Clauses (a) and (b) of this Section are 
pertinent to flights above the statutory minimum of height.” 
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The primary defect in these two Sections is that the 
Congress attempts to provide a minimum altitude above 
which planes can fly. If the concern were with keeping 
aircraft from flying below such a level as was safe for 
air commerce, instead of saying that flights above the 
said level would be “a public right of freedom of tran¬ 
sit,” then there could be no doubt but that the delegation 
of power was accompanied by an adequate standard for 
setting the limit below which airspace could not be deemed 
navigable: i.e. safe altitude for air commerce. 

In a federal court, the law of Virginia must govern 
when the rights of an owner of property located in Vir¬ 
ginia are at issue. In the present complaint, appellant 
pleaded as a matter of fact that under the law of Vir¬ 
ginia he owns all of the airspace over his lands. The 
Congress can no more give away appellant’s airspace 
than it can give away his home, and it matters not 
whether it would give it away for the public good. Be¬ 
fore Congress can give property away, it must first be 
the lawful owner. And before Congress can change the 
law of trespass in Virginia, the Constitution of the 
United States will have to be changed. 

The effect of 49 VSCA 403 is to divest all owners of 
land in the United States, whether they are citizens or 
not, of their right in the navigable airspace over their 
property. The non-citizen landowner does not even get 
a theoretical right to benefit from the right which Section 
403 limits to citizens. The law in the United States has 
never condoned the taking of property from Peter to 
give to Paul: a taking from Peter and/or Paul for their 
benefit mutually with the rest of the public is the basis 
on which eminent domain is a defensible power for a 
defensible kind of government.* 1 


81 In the introductory sections of NICHOLS’ The. Law of Emi- 
vent Domain (3rd Ed. 1950), one of the fundamental theoretical 
justifications for the exercise of the power of eminent domain is 
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The effect of Sections ISO and 403 of 49 USCA lias 
never been considered by the Supreme Court (see note 71 
supra). There is serious doubt as to the validity of 
Section ISO. The question is substantial and cannot prop- 
erlv be dismissed in summarv manner. 

(3) Invalidity of 49 USCA ISO 

Not only should Sections ISO and 403 be construed 
together because the former expressly relates to the 
latter, but also these two statutes were enacted by the 
same Congress and became law on the same day. United 
States v Butler (1930) 297 US 1, 5S; 56 SCt 312, 316; SO 
UEd 477: 102 A UR 914, 921. Thus, while Section ISO 
speaks of “foreign air navigation’’ it cannot be assumed 
that the right of free air transit accrues to non-citizens 
since Section 403 expressly limits that right to the citi- 
zen. 

The undefined term “navigable airspace” can not be 
said to be defined by the equally inexact term “safe alti¬ 
tude of flight.'’ Zero plus zero is still zero, and two un¬ 
defined terms do not equal one definition.” Thus, aside 


that stated above, accord United States v. Jones (188:?) 109 US 513: 
3 SCt 346 at 390; 27 LEd 1015. It is to be observed that the 
Fifth Amendment is not a protection given to citizens qua citi¬ 
zens. Question: Can any use be a public use within the intend¬ 
ment of the Fifth Amendment if persons in the United States 
are excluded from benefit therein or therefrom merely because 
they are not citizens? 

H - There are subsidiary provisions in 49 USCA which might 
allow a resolution of some part of the conflict here mentioned: bu* 
it is no simple matter to work out. 

s: ‘ There is an interesting discussion of the rule against delega¬ 
tion of legislative power in DAVIS. Administrative Law (1st Ed. 
1951) Sections 10 through 17. Note 32 on page 45 of DAVIS 
would be one basis for attacking the principal sentence above. 
However the attackers would be well advised to move with cir¬ 
cumspection. for insofar as “navigable airspace” and “safe altitude 
of flight” draw any meaning from the context of the Act, the 
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from the fact that Congress had no authority to deal 
with interests which by law of the several States are 
vested in individual owners, Section ISO is unconstitu¬ 
tional by reason of the fact that it gives no standard tfl 
the Secretary for use in determining what the ‘‘safe alti- 
ture of the flight” ought to be.* 4 Under the rule in 
Schecter Poultry Corp. v United States (1935) 295 US 
495: 55 SOt 837: 79 LEd 1570: 97 ALR 947, the statute 
is void. 

This is a serious charge, but there is an even more 
fundamental reason for finding Section ISO unconstitu¬ 
tional. The phrase “safe altitude of flight” refers to the 
safety and convenience only of those engaged “in air 
commerce”. Tt completely ignores the interests of the 
owners and occupants on the lands below. Of course, 
insofar as flight is safe for the flyer it is safe for the 
persons below. But 50 feet of altitude is just as safe as 
50,000 feet to the people below. There is nothing in 
Section 180 to even suggest that the Secretary could not 
set 50 feet as the safe altitude of flight. As suggested 
in Cmixhif. such a regulation could be invalidated, but 
appellant is confident that the invalidity could never be 
predicated on the failure of the Secretary to respect a 
standard riven by the Congress, for no standard is given 
to guide 'ho Secretarv in balancing the interests of laud- 


emphasis is clearly on that of privinjr special advantage and en¬ 
couragement to air commerce. Nothing in the Act of which these 
two Sections are parts, indicates any concern with the property 
rights of landowners in connection with the establishment of this 
free right of transit. 

S4 And if the Secretary, in an effort to make an authorized bal¬ 
ance between the interests of air commerce and those of the own¬ 
ers and possessors of lands beneath, were to look for help in the 
equally undefined term “navigable airspace” the emphasis is still 
exclusively that of concern with the interests of the citizen en¬ 
gaged in air commerce. In other words, the Secretary is not even 
authorized to take land-ownership or possessory rights into con¬ 
sideration. 
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ownership and possessory rights, as against air com¬ 
merce. 

In its desire to confer a benefit on air commerce, Sec¬ 
tion 180 purports to authorize the Secretary to invest 
air commerce with free a vi gat ion easements by the simple 
process of setting the “safe altitude of flight.” This 
kind of legislation could not be sustained, even if within 
the power of Congress, because Congress wholly failed to 
give (nut consideration to such adverse interstate as were 
affected thereby. Thus, in a forceful essay detailing rea¬ 
sons a pain at judicial interference with statutes. Learned 
Hand said: 

“It is true that theoretically, and sometimes practi¬ 
cally, cases can arise where courts might properlv 
intervene, not indeed because the legislature has ap¬ 
praised the values wrongly, for it is hard to see how 
that can be if it has honestly tried to appraise them 
at all; but because that is exactly what it has failed 
to do, because its action has been nothing but the 
patent exploitation of one group whose interests it 
has altogether disregarded. 85 

(4) Appellant's “Right" to Declaratory Judgment 

The averments in the present complaint establish the 
fact that there is a present and actual controversy as to 
the right of the Secretary to give the operators of air¬ 
craft in air commerce a legally effective permission to 
fly over the lands of appellant, since the Secretary insists 
on his right to prescribe by regulation the “safe altitude 
of flight” and to thereby establish the altitude at which 
“the navigable airspace” begins, and the altitude at 
which the rights of appellant end. 

Equity aids the vigilant, and if appellant sat idly by 
and allowed the Federal Government to build and operate 


LEARNED HAND. op. cit., p. 178. (emphasis added). 
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ail airport at Burke, and if lie allowed civil aircraft to 
establish the practice of flying over his lands, the courts 
might justly refuse to give him relief or redress or at 
least put him to the expenses of litigation if he later 
desired to make use of his property in a manner dis¬ 
pleasing to the management of the airport, Roosevelt 
Field v North Hempstead, note 21, supra. 

Property owners who have long suffered such prac¬ 
tices may he unable to assert their rights now, even if 
their rights are constitutional in nature. 80 In such cir- 
cumstances, the defect in their rights rather than the 
invalidity of the defense, might he determinative of such 
a contest, for even though an unconstitutional exercise of 
power can never become constitutional by lapse of time, 
wrongfully asserted private claims can become vested 
rights, and such strong equities may develop as to de¬ 
prive* tin* potential complainants of the most effective 
wav of vindicating their rights. 


T 1 may he, as asserted in Di Benedetto v Morgenthau 
M<U:o <> ; n rs Arm T)C 34: US F2d 223 at 224, that the 
granting of a declaratory judgment is discretionary with 
the court. Rorchard’s statement on that point, however, 
is that such relief ought to he given when “it will serve 


a useful social purpose, and especially where it will termi¬ 
nate the controversy or settle the uncertainty giving rise 
thereto. 87 Tf is nowhere suggested that the courts ought 


s,; The Pacific Air Transport case, note 76. supra, reaches a con¬ 
trary result but for a reason which appellant considers so weak as 
to invalidate the holding on this point. Thus. Judge Haney relies 
on the disapproval of the doctrine of “ancient lights” as a reason 
for disallowing a prescriptive easement in airspace by user. The 
difficulty is that the disapproval of “ancient lights” turns upon the 
very fact that there is no user, no exercise of dominion or right 
over the lands which are sought to be made subservient. Tunstall v 
Christian, supra. An alternative basis for its rejection does find 
expression in some cases, but the law of Virginia is here the 
issue. 

BORCHARD, Declaratory Judgments (2nd Ed. 1941) p. 313. 
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to refuse judgment merely because the result would es¬ 
tablish a situation which the judge, if he were a legis¬ 
lator, would not wish to create. Moreover, a declaration 
as to the invalidity of Section 180 would not create a 
complex situation and such a declaration would terminate 
the present controversy by settling the uncertainty of the 
right of the Secretary to define ‘‘safe altitude of flight.” 

4. Failure to Consult as Material Excess of Authority 

A. GENERAL 

A court of competent jurisdiction has the duty of ascer¬ 
taining the intent of a statute ich-cu its meaning is at issue, 
as well as the question as to who may raise an issue 
under a statute. However, when the interpretation of 
a statute is undertaken, the court must allow counsel an 
opportunity to introduce evidence whenever it may be 
appropriate to explain the statute (such as Congressional 
debates, etc.) and to present arguments related to the 
issue of statutory intent. 88 

Tt is inappropriate for a judge to construe a statute 
when facts are in dispute which relate to the test of 
whether the statute has been respected by the officer who 
claims to act under it. 80 Tt is equally inappropriate for a 


ss Counsel for appellant made it clear to the court below that 
argument on the intent of Public Law 762 was not being advanced 
because the merits of appellant’s case are involved in its con¬ 
struction. Appellant never conceded that it was appropriate for 
the merits of the case to be examined by the court below until it 
was convoked under revised 28 USCA 2282. All that appellant did 
was to show that argument could be made to support the conclu- 
sorv statements in the original as well as the amended complaint. 

“'Thus, in Land v. Dollar (1947). 330 US 731 at 735: 67 SCt 
1009 at 1011: 91 LEd 1209: Mr. Justice Douglas pointed out that 
if a factual averment would, when taken together with a legal 
interpretation of a statute, determine the presence or absence of 
jurisdiction “the question of jurisdiction is dependent on the 
merits.” 
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judge to make a final interpretation of a statute on a mo¬ 
tion to dismiss when he thereby decides the question of the 
court’s jurisdiction unless he has first properly assumed 
jurisdiction; thus, in Dollar v. Land (1946) 81 US App 
DC 2S; 154 F2d 307 at 311, it was pointed out that asser¬ 
tions in a complaint that an official was without authority 
must be accepted by the court as true for jurisdictional 
purposes—unless patently unsubstantial or frivolous—in 
order that the case may be heard on its merits. 

Further, no such ruling ought to be permitted to stand 
unless there be reason given therefor which is good in 
law*. Decisions which give no reason for their result 
ought to be summarily reversed by appellate courts unless 
the reason therefor is evident on the face of the complaint 
since such decisions leave the aggrieved party in the posi¬ 
tion of having to fight a host of possible bases which in 
fact had no influence in the decision reached. Such a 
policy would be in keeping with the federal Rules of Civil 
Procedure: thus, the Rules have specified with admirable 
clarity the necessity for district court judges to make 
findings of fact and law in almost every possible situa¬ 
tion. 

The court below did not explain why appellant was 
unable to raise the issue of defendant Sawyer’s failure 
to consult. Appellant can think of no reason that could 
have been given to suport such a ruling. Certainly, 
Public Law 762 in no way suggests such a result. 

While no valid reason can be imagined which justifies 
the rule advanced by the court below, there is excellent 
reason for reaching a contrary result. Thus, since one 
reason the Congress inserted the requirement of consulta¬ 
tion was to protect Fairfax county property owners from 
needless destruction of their real estate values (Annex 
p. 35) and since the value of appellant’s property has 
been needlessly diminished by the act of defendant Saw¬ 
yer in selecting the Burke site and would be further 
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diminished if the airport were built there, there can be 
no reasonable doubt but that appellant is the proper per 
son to raise the issue. This is especially true since ap¬ 
pellant can prove that if defendant Sawyer had consulted 
with the Board of Supervisors as required, that body 
would have vigorously objected to the choice made by 
defendant Sawyer; and unless it be assumed that defend¬ 
ant Sawyer was not intending to consult in good faith, 
his decision might have been affected by objections of 
substantial that body could have offered. The fact that 
the site selected by the Secretary is an exceedinglv 
inappropriate and unsuitable location for an airport 
merely facilitates the appellant's case. (Annex p. 42 et 
seq.) 

There is an even stronger reason for regarding the 
consultation issue as material. Thus, appellant has stated 
that defendant Sawyer will trespass or cause others to 
trespass upon his property and will take, without due 
process of law. some part of his property for purposes 
which are not “public use” within the intendment of the 
Fifth Amendment. The Constitution insures private rights. 
It cannot be doubted that when an official presumes to deal 
with the property of a citizen of the United States in 
a manner which the citizen finds objectionable, the duty is 
on the official to show that under his lawful authority he 
can so deal with that property. If no issue is taken 
with the prerequisite steps required of the officer or if no 
preliminary steps are required by the statute under which 
he acts, that officer need only recite the statute pursuant 
to which he acts: for “the presumption of regularity sup¬ 
ports the official acts of public officers, and, in the ab¬ 
sence of clear evidence to the contrary, courts presume 
that they have properly discharged their official duties,” 
United States v. Chemical Foundation (1926) 272 US 1, 
15; 47 SCt 1, 6: 72 LEd 131. But when issue is raised 
as to that officer’s compliance with the statutory direc- 
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tions which define the procedure and steps he must follow 
before he can exercise the authority to him given, and 
when the preliminary procedure is specially designed to 
afford a measure of protection to private rights, it be¬ 
comes the duty of the officer to show his compliance with 
the conditions under which Ik is empowered to act. 00 In 
the face of such issue raised is a complaint, no presump¬ 
tion comes to the aid of the official. The law' knows many 
kinds of authority, but presumptive authority is not on 
the list. 01 

B. EFFECT OF “ONLY AFTER” TX PUBLIC 

LAAY 762. 

Appellant was wholly unprepared for the ruling of the 
court below that compliance by defendant Sawyer with 
the requirement of consultation was immaterial to the case. 
By attempting to establish that consultation had taken 
place, appellees had conceded the materiality of that pro¬ 
vision. From the action of the court in insisting that 
appellant meet that factual issue by affidavit, appellant 
reasonably assumed that the court itself considered it 
material. 

Not only was appellant unprepared for that ruling, 
hut so too was the court below'. Argument on the legal 
effect to be given to Public Law 762 had not been pre¬ 
sented by either side. The issue before the court did not 
require eons!miction of the statute; in fact, since the mo¬ 
tion was essentially a motion to dismiss and was so 
treated by the court inasmuch as its ultimate reason for 
both the dismissal and the summary judgment was the 
conclusion that the court was without jurisdiction to en¬ 
tertain the suit, the court could not reach into the statute 

00 SUTHERLAND. Statutory Construction (3rd Ed., 1943) Vol 
TTT. Section 5808 “Statutory Directions to Public Officers” and 
cases there cited. 

” WORDS AND PHRASES. Perm. Ed. Vols 4 and 33. 
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in order to justify such a finding or conclusion on such a 
preliminary proeo ‘ding. Conflicting theories of law as 
well as issues of fact require a hearing on the merits, 
Dollar v Land, supra (especially the final sentence of the 
decisions'" 

Just as appellant insists that Judge Holtzoff was with¬ 
out authority to construe Public Law 762 when, by so 
doing, the merits of a part of appellant’s constitutional 
issues were ruled upon, so too, appellant submits that 
Judge Letts had no authority to construe Public Law 762 
at the time and on the conditions of a motion for dis¬ 
missal and summary judgment. The error of Judge 
Holtzoff was jurisdictional. The error of Judge Letts’ 
ruling, although not jurisdictional, is equally serious. 
Surely, no statute ought to be construed until the court 
has heard argument and received evidence as to its intent 
when such evidence is material and admissible. Appellant 
considers the Call/urau case, note 23 supra, as clearly 
supporting this rule of fair play. Further, however, ap¬ 
pellant contends ihat the ruling of the court below mis¬ 
applied the rules of statutory construction, and for that 
reason its decision is reversable. 

The Secretary was not given absolute authority to se¬ 
lect the site of the supplementary airport for the District 
of Columbia. The Secretary had claimed that it was 
“particularly necessary” that there be no requirement 
of consultation with the local governing body in the 
county in which the airport was to be located. (Annex 
p. 20). The Congress decided otherwise, and in the fol¬ 
lowing language. 

“The Secretary is empowered to acquire . . . such 

lands ... as may be . . . desirable for the . . . air- 


02 “We have not attempted to weigh conflicting factual claims or 
draw conclusions of law which might favor either party at the 
hearing on the merits.” 
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port . . . provided . . . that the choice of site by 
the Secretary shall be made ONLY AFTER con¬ 
sultation with the governing body in the county in 
which the airport is to be located, with respect to 
the suitability of the site TO BE selected, and ITS 
possible impact on the vicinity.” 

Because the Secretary made his choice of the site 
before he consulted with the Supervisors as to the site 
to be selected, and because he never discussed the suit¬ 
ability of any airport site with the Supervisors, appel¬ 
lant contended that the Secretary has acted in excess of 
his statutory authority. 

Tf the complaint had not specified that appellant was 
damaged by the failure to consult, it might have been 
possible for the court to hold that failure to consult was 
immaterial to appellant’s case. But with such an alle¬ 
gation, it was error for the court below to rule, on a 
motion to dismiss, that failure to consult was immaterial 
to appellant’s claim. No reason was offered to defend 
such a declaration. 

Appellant contends that when Congress gives any offi¬ 
cial a specific authority which he can execute “only 
after” a previous step is taken, no court is free to declare 
that the Congress does not know the meaning of that 
simple combination of simple words. Their effect is to 
divest the Secretary of authority to select the site unless 
he shall have first consulted. Tt is to be remembered 
that the House committee recommended against includ¬ 
ing the consultation proviso, and gave as reason the fact 
that the Secretary had promised to consult. Established 
rules of construction as well as sound reason require, 
under such circumstances, that the courts assume that 
Congress intended the inserted provision to have legal 
effect. The construction for which appellant contends 
places no strain on any single word, phrase, or clause of 
the Act, and is in harmony with principles of statutory 
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construction. 93 The construction for which appellees con¬ 
tend would deprive the proviso of any vitality or legal 
effect, and would be an unwholesome precedent on which 
future overreaching public officials could reasonably rely. 

When all of the facts are in, appellant believes that 
wu'ontrad'tctable evidence will show that defendant Saw¬ 
yer never intended to carry out the command of the Con¬ 
gress as to consultation. 

The Virginia Advisory Legislative Counsel found, as 
a result of lengthy testimony from CAA officials that 
“The CAA did not consult with the governing body in 
the county until after the site had been selected” (Annex 
p. 41). The meaning of this finding is that defendant 
Sawyer had already reached final decision before he sent 
his agents to meet with the Supervisors: also there was 
a brief formal meeting after condemnation was insti¬ 
tuted. 

Finally, it is to be observed that the consultation re¬ 
quired. by the Secretary with the National Capital Park 
and Planning Commission is specified in Public Law 762 
ns being required "‘before making commitments for the 
acquisition of land.” Thus, the Secretary was not re¬ 
quired bv the Act to consult with the NCPPC prior to 
the “choice of site”. But even in this respect, the Secre¬ 
tary circumvented the directions of the Congress, for he 
did not undertake to consult with XCPPC until after 
suit in condemnation for the site had been filed. 94 Tf it 
be argued that a petition in condemnation is something 

9S SUTHERLAND, op. cit., note 90 S7<pra. 

Appellant does not concede that this is immaterial to the 
charge that the Secretary acted in excess of statutory authority. 
However, appellant places less reliance on this failure since (a) 
this requirement was not. like the other consultation provision, 
intended to protect his interests, and (b) there is room to contend 
that the failure in that instance was immaterial, although not 
much room. 
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less than a “commitment’’ in the strict legal sense of that 
word, it can he argued with better reason and more sense 
that the action of the Secretary was in utter disregard 
of the spirit of the Act. 


C. 


MEAXTXCJ 


OF “THE SITE TO HE 
!X PEBL1C LAW 762. 


SELECTED” 


Appellant has emphasized the word “the” in quoting 
the phrase “the site to be selected” from Public Law 762. 
as being of critical importance for good reason. By the 
repetitive use of the definite article “the”, and the em¬ 
phatic use of the singular pronoun “its”. Congress clearly 

indicated that the consultation between the Secretary and 

* 

the Supervisors was to be based upon only such sites as 
were under act ire consideration. Tn saving that the 
Secretary had to consult with the Supervisors “with re¬ 
spect to the suitability of TITE site to he selected and 
ITS possible impact on THE vicinity”, it is clear that 
Public Law 762 contemplated that the Supervisors would 
participate in the elimination of various possible sites. 

The phrase “the site to be selected” does not mean 
that the Secretary could eliminate all sites but one before 
he consulted with the Supervisors. Tf he did that, the 
words “to be” would be meaningless, for if all were elimi¬ 
nated save one, the selectic n or choice was in fact and in 
substance completed. However, that is exactly what teas 
done in the present case. 05 

Consultation about sites already eliminated is not only 
inconsistent with the Congressional directive, it is an in¬ 
considerate waste of time. Yet the Secretary instructed 
bis agents to tell the Supervisors, on .Tune 12. 1951, that 
six sites were under consideration although five had in 


™ “Findings and Conclusions” of Virginia Advisory Legislative 
Counsel (Annex p. 41). 
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fact boon discarded by the Secretary. Defendant Sawyer’s 
own words on this point aie: 

“Mr. Horne [present .Administrator of CAA] was in¬ 
structed to consult with and secure the opinions of 
the Board [of Supervisors] on each of the several 
sites which had been considered.” (JA. 29; emphasis 
added). 

Only sites under active consideration could form the 
basis of the consultation required by Public Law 762 if 
the words “to be” are to have any meaning. It is no 
answer for the Secretary to contend that he consulted 
regarding the site that was selected because it was one 
of the six sites submitted to the Supervisors for comment. 
It is equally ineffectual foi him to answer that his official 
decision was held up (or that he delayed the filing of the 
petition in condemnation) until the Supervisors had a 
chance to say a few words to his agents! “To consult” 
means considerably more than to send a proxy to listen. 06 

The law required the Secretary to disclose to the Super¬ 
visors the site or sites under consideration so that they 
could comment and advise on factors of suitability and 
impact in order to help the Secretary arrive at a selection 
which would harmonize (as far as possible) the conflicting 
interest of Fairfax County and the airport needs of the 
District of Columbia. And, according to Public Law 762, 
he could select the site “only after’ he did so. 

If Congress had wanted to give the Secretary absolute 
authority, it would never have used the language it em¬ 
ployed in Public Law 762. If the Congress had intended, 
merely, that the Supervisors have a chance to say “no” 

90 WEBSTER’S NEW INTERNATIONAL DICTIONARY (2nd 
Ed.. 1952) “CONSULT v. [F. Consulter, fr. L. consultare, fr. 
consvlere to consult. See COUNSEL] Intransitive: To seek the 
opinion or advice of another; to take counsel: to deliberate to¬ 
gether; to confer.” (Original italics) 


1 
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a few hours before condemnation proceedings were filed, it 
would never have inserted the provision it did insert. 

The Congress was concerned with protecting Fairfax 
County against a choice which would be unreasonable and 
injurious to the property values in that county. The lan¬ 
guage of the statute supports no other construction. Fur¬ 
ther, immediately before the House voted to insert the 
provision under discussion, the appeal of Congressman 
Smith was made, and since it is the only official state¬ 
ment available which can explain the reason the proviso 
was inserted, it deserves great weight (Annex p. 35 and 
36). 

As appellant reads this proviso of the statute, the Con¬ 
gress was instructing the Secretary to consult with the 
Supervisors and to lay on the table the various possible 
sites. The Secretary would then indicate the sites best 
suited to the needs of the District of Columbia. They, in 
turn, would indicate to him the site which would cause the 
least hardship to Fairfax County. From the two extremes, 
a compromise would eventuallv be reached; the Secretarv 
yielding as much as he could to the economic interest of 
Fairfax County, and the Supervisors, in turn, to recog¬ 
nize that suitability factors would, if they were truly 
factors of suitability, be criteria tending to limit the Sec¬ 
retary's freedom to accommodate their objections. 

That would have been a consultation. By deliberating 
together, each side reviewing the validity of the factors 
on which the other side urged acceptance, understanding 
and agreement might have been reached. Certainly, the 
Secretary’s primary interest would be suitability. But 
the Supervisors had a right to question a conelusory asser¬ 
tion in this respect. It is equally clear that the Secretary 
could properly question the extent of adverse impact 
claimed by the Supervisors as to a particular site. The 
whole purpose of consultation was to bring the two con- 
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fiiclill” - interests to llio conference table so that by de¬ 
liberating together. the most acceptable rather than the 
least acceptable site to botli interests would be selected. 
Thus 1 viewed, the eonsultadon proviso is an intelligent 
effort to allow a proper resolution of conflicting interests. 


As appellees read this phrase, however, it becomes an 
empty and unsubstantial proposition. The Secretary, ac¬ 
cording to appellees, complies with the statute if he gives 
the Supervisors a chance to voice objections to six sites 
even without knowing which site is the site to be selected. 
To state 1 tin* proposition is to establish its invalidity. How 
can there* be consultation as to "THE site to be selected 
if the inchoate choice is not disclosed? How can there be 
consultation as to “the site TO EE selected" if the Secre- 
tnrv has already made up his mind and conceals his deci¬ 
sion from the others? How can “its” suitability be con¬ 
sidered if there are six sites? How can “its" impact on 
“the" vicinity be a basis of consultation unless the Super¬ 
visors are told what and where “it" is? 


The Secretary ought to have some idea of his prefer¬ 
ence of sites, but i* ought not to be final and unyielding. 
At the conference table, he ought to be able to defend the 
site lie prefers on grounds of its peculiar suitability. It 
the suitability of the preferred site is not so unique as to 
make any alternate unacceptable, and if its impact on 
the vicinity will he more serious than another site, the 
other site should be selected. That is the way the Con¬ 
gress intended the Secretary to consult. That is the way 
he is required, by Public Law 7f>2, to consult. By failing 
so 4 o consult, he materially exceeded his authority. Be¬ 
fore he could decide, he had to hear. 9. 

The full story of what actually happened cannot be 
read from tin* record before this court, but it can be 


■'•Morgan v. United States (1936) 298 US 468, 481: 56 SCt 906. 
912: 80 LEd 1288: “He who decides must hear.” 
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reasonably well surmised. When the record is complete, 
appellant is confident it will be evident that defendant 
Sawyer never intended to consult with the Supervisors; 
that neither he nor any of the CAA officials ever had any 
thought of taking into account anything the Supervisors 
had to say. Appellant heard the testimony at Fairfax 
County Courthouse on June 19, 1951, and engaged in 
conference with CAA officials after that hearing, and ap¬ 
pellant knows that the official attitude was anything but 
consultative.^ The CAA representatives contend that 
they studied the “impact on the vicinity*’ aspect, and it 
seems to be their belief that they were better fitted to 
consider what was best for Fairfax County. But that is 
not what Congress thought or provided for. 

When defendant Sawyer ordered his representatives to 
moot with the Supervisors, be instructed that the five sites 
which bad been discarded by him as undesirable, be men¬ 
tioned along with the only site he was satisfied with. Ap¬ 
pellant is confident that when defendant Sawyer is re¬ 
quired to testify, he will admit that he was not interested 
in bearing anything from the Supervisors except a docile 
“yes**, or a futile “no”. Father answer would have served 
the Secretary’s purpose equally well. Appellant believes 
that defendant Sawyer will, by admissions, establish that 


;,s (at The Report of the Virginia Advisory Legislative Council 
does not detail the repeated offers of cooperation tendered the Sec¬ 
retary and his utter failure to accept. 

(b) In its coverage of the July 19th hearing at Fairfax, the 
WASHINGTON DAILY NEWS (on page 5 of its July 20, 1951, 
edition) reported the spontaneous explanation of CAA Deputy Ad¬ 
ministrator F. B. Lee as follows: 

“The CAA was authorized by Congress to pick the site as it 
saw fit and to ask for condemnation proceedings.” 

Appellant submits that this statement could never have been made 
by such a responsible officer if there had been a policy of respect¬ 
ing the Congressional direction of consultation. 
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lie never had the slightest intention of complying with the 
consultation provision in Public Law 762. 

Appellant submits that the record shows enough to in¬ 
dicate that the Secretary failed to respect the expressed 
will of Congress. Since the law itself is worded condition¬ 
ally, the Secretary stepped outside the limits of lawful 
authority when lu» failed to consult. He can therefore lx* 
enjoined. He did not follow the orders given to him but 
acted in line with his own notion of what should be done. 

1). T11 ft CONFLICTING AFFIDAVITS. 

Without regard to former public assurances, the Secre¬ 
tary of Commerce selected the Burke site for the supple¬ 
mentary District of Columbia airport without holding a 
public hearing. No explanation has been given by the 
Secretary for breaking the specific promise that a public 
hearing would first be held (JA 41). 

Despite the requirements of Public Law 762, the Secre¬ 
tary selected the Burke site without consulting with the 
governing bodv of Fairfax Countv as to the suitabilitv 
of the site for the District of Columbia supplementarv 
airport, and in fact the Board of Supervisors were never 
told which site was “the site to be selected” as required 
by the statute (JA 31). Instead of trying to explain or 
justify this failure, the Secretary has, by affidavits, taken 
issue as to the fact of such consultation (JA 29) thereby 
raising an issue of triable fact and thereby precluding 
any claim to summary judgment. 

With various assurances that consultation with respect 
1o site TO BE selected” by the Secretary would be 
had, the Board of Supervisors did review, with represen¬ 
tatives of the Secretary, six sites which they were led 
to believe (on June 12, 1951) were under active considera¬ 
tion by the Secretary (JA 30). Affidavits submitted for 
the appellees now established that this was a crass dis- 
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simulation, for according to defendant Sawyer himself, 
from and after May 28, 1951, the Burke site was the only 
one considered suitable by the Secretary (JA 28). 

A general discussion was held after 8:00 p.m. on June 
12, 1951 between the Board of Supervisors and represen¬ 
tative of the Secretary on six airport sites. The Secre¬ 
tary not only withheld from the Board of Supervisors the 
fact that there was only one site in which he was inter¬ 
ested but affirmatively misled the Board of Supervisors— 
and this defendants admit—by declaring on June 12, 1951, 
that there ‘"were six sites under consideration” (JA 30). 
Further, the suitability of the six sites was never dis¬ 
cussed at any meeting between the Supervisors and rep¬ 
resentatives of the Secretary of Commerce (JA 6S). 

As a result of this misrepresentation, and since the 
Board of Supervisors was still expecting a consultation 
either before or after a public hearing (JA 36 and 46), 
the Supervisors were just as surprised as anyone else to 
learn on June 13, 1951, that the Secretary had caused 
condemnation proceedings to be instituted to acquire the 
Burke site (JA 46). 

Even if it be held, after proper hearing and findings, 
that the three meetings with the Supervisors amounted 
to consultation as required by Public Law 762, the ques¬ 
tion still remains as to whether it was done at the time 
clearly specified by the Act. Since condemnation proceed¬ 
ings to acquire the Burke site were instituted at about 
9:00 a.m. on June 13, 1951. and since defendant Sawyer 
has sworn that he had decided to wait until after con¬ 
sultation with the Supervisors before instructing the At¬ 
torney General to petition for the condemnation of the 
Burke site, it is obvious that the choice 99 of the Burke 
site was reached by the Secretary before the 8:00 p.m. 


Public Law 762 provides “. . . the choice of site shall be made 
by the Secretary only after consultation. . . .” 
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meeting of June 12, 1951. Certainly, the mere fact that 
defendant Sawyer seems to have made a contrary state¬ 
ment is not determinative. It is for the trier of the fact* 
to decide the issue. Appellant contends that the objective 
facts support his averment that the choice was actually 
made before any of the three meetings with the Super¬ 
visors. Thus, except for such a finding, it would be nec- 
essarv to believe that each of the following events took 
place on June 13th and in the order given. 

1. Secretary receives report from his agents as to 
meeting held with Board of Supervisors on June 12. 

2. Secretary gives proper consideration to views ex- 
pressed by Board of Supervisors. 100 

3. Secretary then reaches decision to select the Burke 
site, and decides to proceed with condemnation of 
land at Burke. 

4. Secretary instructs the Attorney General to institute 
condemnation proceedings and sends over needed 
data with letter of instruction. 

5. Attorney General then instructs his attorney in Alex¬ 
andria, Virginia to file petition, and sends along 
necessary data. 

6. Petition in condemnation is typed and filed in Alex¬ 
andria. 

If it be assumed that the Secretary began that day at 
the official hour his Department opens (S:30 a.m.) and 

’""Doubtless defendant Sawyer could have delegated his author¬ 
ity to select the site. However, his affidavit denies the possibility 
of contending that he did so. Appellant does not concede that de¬ 
fendant could delegate the consultative duty alone. Chief Justice 
Hughes’ facil phrase. “The one who decides must hear” in which 
he spoke for a unanimous Court, Morgan v. United States, note 
97, supra, is at war with the procedure followed in defendant 
Sawyer’s choice. His affidavit does not say that he heard any of 
the comments of the Supervisors even at second hand. 
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Upon cross examination of defendant Sawyer, if not 
from other sources, appellant is confident of proving the 
allegation in the complaint that defendant Sawyer did not 
consult with the Board of Supervisors as required by 
Public Law 762 prior to the selection of the site. No 
affidavit of a defendant merely denying an allegation in a 
complaint can relieve him of the trial of the factual issue 
raised, Bosant v Bank, supra. 

Strictly speaking, defendant Sawyer’s affidavit does not 
traverse this point (JA 2S). That affidavit can (and 
some day defendant Sawyer may contend that it should) 
be read as swearing only to the fact that on June 13, 
1951, he decided to have the Attorney General proceed 
with condemnation of the Burke site. 


Appellant presented affidavits by a member of the Board 
of Supervisors swearing that consultation as required by 
Public Law 762 never took place (JA 28 and 68). In 
the very face of sworn statement to the contrary, the 
court below found that consultation as required by Public 
Law 762 had taken place! The claim of consultation in 
defendant Sawver’s affidavit was less than forthrightlv 
given. 101 As appellant understands the law, the trier of 
the facts must at least bear out the dispute of fact if it is 
material to the litigation. 


Not only were the two affidavits of a member of the 
Board of Supervisors disregarded, the first denying that 
such consultation as Public Law 762 required had taken 


101 Defendant Sawyer could have said, if the facts had allowed 
him to so declare: “I did not chose or select the Burke site until 
June 13, 1951.” That would have been forthright statement. That 
would have traversed the complaint’s allegation. It would also have 
been, in opinion of appellant, untrue. 
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place (JA 35), and the second categorically denying the 
truth of the only sworn statement by an affiant of de¬ 
fendants who said that suitability (one of the statutory 
subjects required in consultation) of the six airport sites 
had been discussed with the Board of Supervisors (JA 
6S), the court below went on to declare (and by overrul¬ 
ing appellant’s motion for reconsideration, reaffirmed) 
that the statutory direction as to consultation had been 
“carried out in a faithful manner” (JA (51). 

At the time the court declared that defendant Sawyer 
had complied with the Congressional direction of consul¬ 
tation “in a faithful manner”, there was an affidavit be¬ 
fore tin* court from Mr. Slieads, a member of the Board 
of Supervisors, in which the affiant stated that he under- 
siood that “declarations which might tend to support the 
conclusion that” the Supervisors had been consulted with 
as to the suitability of the Burke site had been made, 
“that lie was present at the aforesaid meeting and none 
of said meetings, nor all of them taken together, amounted 
to a consultation with the Board by the three [CAA] 
persons . . .” (JA. 35). In the face of that sworn state¬ 
ment it was error for the court to declare that such 
consultation as was required by Public Law 702 had taken 
place. 

Appellant concedes that the statement quoted from 
Mr. Shead's affidavit is eonelusory in nature. However, 
under the rule in Wittlin v Giacalone (1940) 81 US App 
DC 20: 154 F2d 20 at 21 and 22, this should make no 
difference; here, this court said: 

. . it is well established that one who moves for 
summary judgment has the burden of demonstrating 
clearly the absence of any genuine issue of fact, and 
that any doubt as to the existence of such an issue is 
resolved against the movant \ citations]. The courts 
are quite critical of the papers presented by the mov¬ 
ing party, but not of the opposing party.” 
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To be doubly sure, however, appellant submitted a 
second aflidavit from Mr. Sheads in which a primary and 
non-conclusory fact was sworn to which was wholly in¬ 
consistent with a finding that consultation as required 
by Public Law 7(i2 had taken place. Thus, in his second 
affidavit, Mr. Sheads declared that the subject of suit¬ 
ability had not been discussed at any of the meetings. 
Appellant is at a loss to know what more should be re¬ 
quired to show that there is a genuine issue of fact. 

E. PREJUDICE TO APPELLANT FROM FAILURE 

TO CONSULT 

Appellant does not concede that it is necessary for a 

complainant to plead facts showing that the acts of an 

official which are sought to be enjoined would have been 

different if the official had staved within his authoritv. 

• » 

Thus, if a statute authorizes an official to requisition a 
certain item but only after he has found that he can not 
otherwise obtain it, the official can be enjoined from tak¬ 
ing that item from A if A can show that the official has 
not made inquiry as required by the statute. And A is 
not required, by good pleading, to allege that if the official 
had made inquiry the item could have been easily obtained 
in the open market. At most, that is a defense. 

Appellant does not concede, in such a hypothetical case, 
that an official can properly say, even as a defense, that 
inquiry would have been unavailing unless the statute 
allows him to dispense with inquiry when he so believes. 
A complainant makes out a prhui facie case when he 
alleges that specific acts are in excess of specific author¬ 
ity, and only in the determination of whether the injunc¬ 
tion should issue—after the whole controversy has been 
submitted—can the court properly give any consideration 
to fhe materiality of the failure of the official to comply 
with the command of the statute. 

Appellant does concede that a statute which fails to 
specify that a particular line of conduct shall be followed 
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by the official, or does not particularly establish the ]>r • 
eedure an official is to follow, may not give the complain¬ 
ant a yrima facie right to an injunction. In such a case, 
it would be reasonable for the complainant to spell out 
the materiality of the deviation by the official in the pro¬ 
cedure which he, the complainant considers obligator-.' 
And, in such a case, the court might properly dismiss the 
action (after appropriate argument) if there is nothing 
in the statute 1 to justify the construction which the com 
plainant seeks to place upon it if lawful rights of the 
complainant are not violated. 


When, however, as in the case at bar, an official ;s 
empowered to perform act B only offer performing act 
A, that official can and ought to be enjoined, if he has not 
performed act A at the time he underfakes to carry out 
act B because, under the express language of the statute, 
he can lawfully perform act B only after the other act 
has been complied with by him. 

Tf the complaint is brought by a volunteer, a court 
may dismiss his case. But when, as in the case at bar. 
the complainant is within the class which Congress sought 
to protect by requiring the performance of act A, and 
when the damage suffered is the exact kind of damage 
which act A was calculated to prevent or minimize, the 
court cannot dismiss such a complaint on the ground 
that the official's failure to comply with the statutory di¬ 
rection as to act A is immaterial. 10 ' Thus, appellant's 
right to relief is not based exclusively on the fac* that the 


10 - The Secretary also failed to comply with the statutory direc¬ 
tion with respect to consultation with the National Capital Park 
and Planning Commission (see note 94, supra). Since the purpose 
of that consultation was not closely related to the interests of ap¬ 
pellant (although by no means can it be said that it was wholly 
alien to his interests) the court below might have had a fairly sub¬ 
stantial basis, at such time as the issue was properly before it for 
decision, that such a failure could not benefit appellant’s case. 
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legislature lias itself established the materiality of con¬ 
sultation by wording the authority of the Secretary in 
conditional language. 

The statute clearly intended to afford protection to 
the very rights which appellant seeks to vindicate in his 
complaint. To construe Public Law 762 so as to defeat 
that clear intention would be contrary to all cannons of 
statutory construction. More important even than that 
is this: such a construction could serve no good or socially 
desirable purpose unless it be considered good and so¬ 
cially desirable to allow public officials to thwart the clear 
and evident intention of Congress. 

The courts have consistently disavowed any power to 
read a condition into or out of a s'atute. Since the au¬ 
thority of the Secretary is directly qualified by the pro¬ 
vision that he may make the choice of the site “only 
after" the consultation provided for, appellant submits 
dial the only reasonable interpretation of the language 
is to recognize that the consultation proviso is a direct 
qualification and limitation on the authority of the Secre¬ 
tary to acquire the site. Appellant does not see how the 
words “only after" can ever be less than an absolute re¬ 
quirement. 

It must not be forgotten that this proviso was inserted 
despite the fact that the Secretary had given solemn as¬ 
surances of consulting. The onlij reason for the insertion 
of this proviso is that Congress intended to qualify and 
limit the authority of the Secretary, unless, of course, it 
be considered that the Congress felt that it could not 
rely upon assurances given to it by the representative of 
the Secretary. 

In addition to all these reasons, there is still a further 
reason for finding the failure to consult is material. Thus, 
appellant pleaded factually that the failure to consult had 
been prejudicial to appellant (JA 24 and 25). This is 
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not merely a conclusion ol’ the pleader, but is a tact 
which can, by proper and substantial evidence, be estab¬ 
lished as true.’" Appellant is confident of proving that 


the data that could have been given to the Secretary by 
ho Board of Supervisors apaiust the choice of the Burke 
>ite is so substantia! that the trier of the facts will find, 
as a ma:'er of fac 1 . that such data might have caused tin* 
Secretary to decide upon another site. Such a finding 
will completely vindicate the allegation of prejudice to 
appellant since the failure of the Secretary to consult 
made it impossible for substantial evidence to be heard 
and considered by him, Morgan v United States, note 97 
supra. 


5. Summation 

In complaints for injunctive relief which sound in consti¬ 
tutional right, the single judge can act only in one of two 
ways. Tie can convoke a three-judge court or be can 
declare the complaint invalid. If lie does the latter, lie 
may have any of three separate reasons, fl) That the 
suit is against the sovereign, and hence not maintainable. 
(2) That although not against the sovereign, the sovereign 
is an unjoined and indispensable party, i.o., lias an in¬ 
terest which is lawful and which the court must reach by 
its final judgment. (3) That there is no substantial con¬ 
stitutional ouestion because (a) the same statute, or one 
substantially identical, has been upheld by the Supreme 
Court against the same claim of unconstitutionally, or 
tb) that ihere is no logical relationship between the 
charge < f unconstitutionality and the right asserted or the 
defect declared in the power asserted. 

The single judge ought to be especially careful to give 
complainant the benefit of the doubt in applying the sub¬ 
stantial question test to constitutional issues. He has no 


On this point, see headnote to item G in the Annex, p. 42. 


authority to decide the merits. If the merits have al¬ 
ready been decided, then of course his duty is to so find. 
Judicial self-restraint, a virtue on which our legal system 
prides itself, requires that such a finding be clear and 
beyond doubt. 

If the defect lies in a nov sccjuitur, the judge ought to 
prove the defect. 

If our courts are going to shy away from constitutional 
causes for the reason that such complaints require thre r » 
judges instead of only one, appellant sincerely and re¬ 
spectfully submits that it were better to abjure the field 
entirely. It is incredible to appellant that a complaint 
which sounds in constitutional right should be subjected 
to tests in which doubts are resolved against the substance 
of the right. Once in court, the vindication of such rights 
is difficult to say the least. 

A motion to dismiss is not an occasion for accelerating 
the trial of a cause. Neither the court nor the movant 
can go behind the complaint and guess at the outcome. 
The defect which justifies dismissal must exist in the com - 
j)!ainf, or be shown by affidavits which are consistent with 
the complaint. It is inappropriate for a court to construe 
a statute on a motion to dismiss if the intendment of the 
statute or its legal effect is on issue related to the merits 
of the complaint. 

Appellant knows of nothing that can sustain the action 
of the court below in dismissing the prayer for declara¬ 
tory judgment in the manner it was dismissed. 

Appellant’s complaint may have seemed rather insub¬ 
stantial to the two respected judges who dealt with this 
case in the court below. Appellant concedes that either 
of those judges may have been so sure that the Congress 
could provide a second airport for the seat of the Federal 
Government—an undertaking which appellant gladh ad¬ 
mits seems reasonable as a general proposition—that it 
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may have seemed impossible that any reasonable effort to 
accomplish such an objectiv e could be subject to any valid 
attack. And, it may be that the power of the Congress to 
regulate air commerce seemed so unquestionable to the 
court below that it failed to note that appellant's attack 
on 49 USCA ISO is directed to the resulting divestiture of 
appellant's proprietary avd possessory rights in favor of 
a few airline companies, rather than on the extent of the 
power of the Congress to regulate air commerce. The 
power to regulate air commerce does not include the 
power to redefine possessory rights or to give private 
property to commercial airlines: yet that is the effect of 
Section ISO. 

Xone of the issues raised by appellant have been raised 
to delay or hinder the Federal Government. Appellant’s 
case rests upon constitutional right. The attempted trans¬ 
gression of appellant’s rights is substantial and the re¬ 
sulting damage would be irreparable and extensive. 

The Secretary of Commerce has, under oath, confessed 
to having directed that vtlsrcpreseufafimis be made to the 
Supervisors in Fairfax County. Tie has acted in a man¬ 
ner wholly at odds with Public Law 762, and in a most 
material way has exceeded his authority thereunder. Ap¬ 
pellant is confident of proving that the petition in 
condemnation for the Burke site was filed about or 
before 9:00 a.m. on June 13, 1951, in the Court¬ 
house in Alexandria. If, to this fact, it be added that 
there was no communication between defendants Sawyer 
and McGrath on June 13th prior to the time of 
filing, tlie alternative reading of defendant- Sawyer’s 
affidavit, suggested on page 119 supra, may be important. 
Appellant does not believe that this Court will endorse 
the assertion of die Deputy Administrator of CAA re¬ 
ported by the WASHINGTON DAILY NEWS on page 5 
of its July 20, 1951 edition: 
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“CAA head Frederick B. Lee told a reporter that he 
is pretty sure the Federal Government can do just 
about anything it wants to do in condemning land .. 

For the reasons given, appellant prays this Court of 
Appeals to reverse the order of the Court below and by 
mandate require 4 he convocation of a statutory court of 
three judges to hear the complaint of appellant, and to 
award the costs of this appeal to appellant. 

Respectfully submitted 

Charles F. O’Neall, 

Attorney for Appellant 
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A. EXCERPTS FROM HEARINGS ON THE 
“DISTRICT OF COLUMBIA AIRPORT” BILL 

1. [Note: The cover page of this 147 page document is 
as follows:] 

DISTRICT OF COLUMBIA AIRPORT 

HEARINGS 
before a 

Subcommittee of the Committee on 

INTERSTATE AND FOREIGN COMMERCE 
HOUSE OF REPRESENTATIVES 
Eighty-First Congress 
Second Session 
on 

H. R. 7241 

A Bill To Authorize the Construction, Protection, 
Operation, and Maintenance of a Public 
Airport in or in the Vicinity of 
the District of Columbia 
S. 456 

An Act to Authorize the Construction, Protection, 
Operation, and Maintenance of a Public 
Airport in or in the Vicinity of 
the District of Columbia 


MAY IS, 19, JUNE 30, and JULY 7, 1950 


Printed for the use of the Committee on 
Interstate and Foreign Commerce 


71658 


United States 
Government Printing Office 
Washington: 1950 
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• # • • 

2. [Excerpts from Letter Beginning on Page 5] 

February 3, 1950. 

Hon. Sam Rayburn, 

Speaker of the House of Representatives, 
Washington, D. C. 

My Dear Mr. Speaker: This Department wishes to 
recommend for early consideration by the House of Rep¬ 
resentatives the attached copy of a bill authorizing the 
construction, protection, operation, and maintenance of a 
public airport in or in the vicinity of the District of Co¬ 
lumbia. This proposed legislation is similar to the bill S. 
45(> introduced in the Senate and now being considered 
by the Committee on Interstate and Foreign Commerce 
of the Senate. A report on that legislation recommending 
early enactment, with some amendments, is being for¬ 
warded to the chairman of that committee. 

The Civil Aeronautics Administration of this Depart¬ 
ment has made a recent survey of the air-traffic problem in 
the Washington metropolitan area, with particular em¬ 
phasis upon that portion of such traffic which requires the 
use of major airports, such as the Washington National 
Airport. 

• * • • 

To studying this problem, the Department has given 
consideration to the possibility of using Friendship Church 
Airport instead of constructing an additional terminal air¬ 
port facility in the Washington metropolitan area. * * * 
However, more important than any of these consid¬ 
erations is the fact that Washington. D. C. is the Capi¬ 
tal of the Nation. As such, it requires the best service that 
the air-transportation industry can furnish. 

• # * * 

The Civil Aeronautics Act of 193S, as amended, author¬ 
izes the Administrator of Civil Aeronautics to construct 
and operate airports. However, it is the policy of the 
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President to seek specific authorization in instances involv¬ 
ing tile construction of a major metropolitan airport; and, 
in addition, special legislation is required to authorize the 
Administrator to operate the airport as a business enter¬ 
prise insofar as practicable on a paying basis. Conse¬ 
quently, the attached legislation is required to permit a 
proper answer to the problem of providing additional 
terminal airport facilities for Washington, D. C. 

• tit 


Sincerely yours, 


C. V. Whttney, 

Acting Secretary of Commerce. 


# « # • 


3. [Excerpts from Letter Beginning on Page 11] 

Department of the Atr Force, 

Washington, May 16, 1950. 

TIon. Robert Orossf.r, 

Chairman, Committee on Interstate and Foreign 
Commerce, House of Representatives. 

Dear Mr. Chairman: We refer to your recent request 
to the Secretary of Defense for the views of the Depart¬ 
ment of Defense with respect to H. R. 7241. Eighty-First 
Congress, a bill to authorize the construction, protection, 
operation, and maintenance of a public airport in or in 
the vicinity of the District of Columbia. The Secretary of 
Defense has delegated to this Department the responsi¬ 
bility for expressing the views of the Department of De¬ 
fense. 

• • * * 

It is noted that the bill as drafted follows in part the 
language of the act of .Tune 29, 1940 (54 Stat. as 

amended by the act of May 15, 1947 (61 Stat. 94). Certain 
questions with respect to Washington National Airport 
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arose untier the June 29, 1940, act as to police jurisdiction. 
These questions were later clarified by the May la, 1947, 
act. However, H. R. 7241 differs in one important aspect, 
namely, that exclusive Federal jurisdiction over the prop¬ 
erty comprising the Washington National Airport had 
previously boon vested in the United States Government 
and the amendatory act provided authority for the per¬ 
sonnel to enforce the rules and regulations promulgated by 
the Administration. 

Since bare purchase, lease, or other form of acquisition 
by the Government does not automatically vest exclusive 
jurisdiction in the Federal Government without the con¬ 
sent of the State (if one is involved), TT. R. 7241 would 
establish partly exclusive and partly concurrent State and 
Federal jurisdiction. Tf such intent is not desired, pro¬ 
vision should be made for relinquishment by the State 
concerned of its jurisdiction in favor of the Federal Gov¬ 
ernment. 


Sincerely, 




• # * 


Harold C. Stuart. 

* • # 


4. [Excerpts from Letter Beginning on Page 14] 

GoVF.RX.MF.XT OF THE DlSTRTCT OF COLUMBIA, 

Washington, D. C., May 8, 1950. 

Hon. Robert Grosser, 

Cliairma w. Committee on Interstate and Foreign 
Commerce, House of Representatives, 

Wash hit yon, D. C. 

My Dear Mr. Grosser: The Commissioners of the Dis¬ 
trict of Columbia are in receipt of a form letter from 
your office, dated April 20, 1950, announcing a meeting of 
vour committee on May 18 to consider S. 450 and H. R. 
7241, to authorize construction of a public airport in or 
near the District of Columbia. 
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The Commissioners favor the construction of an airport, 
but feel strongly that it should not be within the District 
of Columbia, but rather at some convenient point in the 
adjacent metropolitan area. This question was the subject 
of a joint study about a year ago by the District Com¬ 
missioners and the National Capital Park and Planning 
Commission. It was our unanimous view that there was 
no remaining area within the District suitable for any 
typo of airport, even a small airport for private planes. 

We therefore express the hope, either that the bill will 
be amended to make this clear, or that there will be an 
understanding, incorporated into the legislative history of 
the bill, that the airport will not, in fact, be built within 
the District. 

We feel sure that NCI’PC will confirm our own views as 
expressed above. 

With warmest personal regards, 

Sincerely yours, 

John Russf.i.l Young, 
President, Hoard of Commissioners. 

# # # * 


5. [Comments of Sponsor of the Bill; Page 18] 

Mr. Duckworth. Mr. Harris. 

Statement of Hon. Oren Harris, a Heproscntafire in 
Congress from the Slate of Arkansas 

Mr. TI.\i:ris. Mr. Chairman, inasmuch as I introduced 
this legislation, T should like to say very briefly that there 
lias been much agita ion for an additional civilian airport 
to serve Washington and the Washington area for some 
time. 

This request comes from not only the industry, but 
those who are in charge of the Washington National Air- 
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port and those who are interested in civil aviation serv¬ 
ing the public in and around the city of Washington, the 
National Capital. 

Tliis bill was prepared by those in the Department 
of Commerce having to do with the administration ot 
the aviation program. Tt was introduced in the Senate, 
identicallv with the bill that T introduced m the House, 
and it passed that body April 19, of this year. 

As a member of this committee and having worked 
very closely with the people of Washington, as a member 
of the District of Columbia Committee, T feel that oppor¬ 
tunity should be given for us to consider this proposed 
legislation. Therefore I introduced it, because of that 
connection and as requested. 

It would provide an additional civilian airport to serve 
the Nation’s Capital somewhere in the surrounding area 
and authorize the Government to spend some $14,000,000 
in construction or providing this additional airport. 

Since it has been introduced, certain opposition has 
developed, not because there is not a need for this addi¬ 
tional airport service and facility for this area, but be¬ 
cause of the probability of where the airport might be 
located and what it might do to the airport that is under 
construction by our neighboring city of Baltimore. 

All of that T would like to see very well cleared up. 

The mayor of the city of Baltimore, who was a mem¬ 
ber of this committee, has requested that they be per¬ 
mitted to come in and make their viewpoints known at 
a later date. T understand the Governor of Maryland 
has indicated that he would like to come at a later date, 
but cannot be here before June 1. 

I make this statement at the outset of the hearings so 
as to reveal just what the situation is up to this time. 
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Mr. Wolvertox. Mr. Chairman, I assume from what 
Mr. Harris has said that the parties who are objecting 
will have an opportunity to be heard at a later date. 

Mr. Beckworth. That certainly will be my feeling. I 
am sure in the hearings as they proceed, we shall give 
those who are interested an opportunity to be heard, of 
course. 

• • * ♦ 


6. [Comments on Behalf of Fairfax County; p. 42] 

Mr. Smith. The next witness is Wallace Carper, 

chairman of the board of supervisors, who will speak 

for that countv. 

% 

Mr. Beckworth. Thank you very much, Judge Smith. 

Statement of G. Wallace Carper, Chairman, Board of 
Supervisors, Fairfax County, Va. 

Mr. Carper. Mr. Chairman and members of the com¬ 
mittee, my name is G. Wallace Carper. I am chairman 
of the Fairfax County Board of Supervisors, Fairfax 
County, Va. This title of supervisor in most cases is 
known as commissioner, but in Virginia we still call them 
supervisors. 

Tt is, of course, needless to discuss in detail the pro¬ 
visions of this bill. As we all know it would authorize 
the Civil Aeronautics Administrator to engage in the 
construction, protection, operation, and maintenance of 
a public airport in or in the vicinity of the District of 
Columbia. This would be in addition to the present pub¬ 
lic airport. 

My appearance here is not for the purpose of opposing 
the enactment of the measure now under consideration 
by your committee but rather to suggest amendments. 
In our county there is a general feeling that a new 
airport is needed due to mishaps and near mishaps that 
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have occurred at the present airport. We feel, however, 
that the bill should be amended in three respects. These 
items are of immense importance to us locally. They 
would have no obstructing effect in connection with the 
project itself, and in one respect would be of consider¬ 
able importance to the Government. 

First, opportunity for local expression of views on site 
selection. Frankly, we want written in this law a re¬ 
quirement that in locating and designing this airport the 
Administrator of Civil Aeronautics shall consult local 
interests to be affected by the construction and operation 
of this project through public hearings or in such other 
manner as may be found best suited to the fullest ex¬ 
pression of the views of such local interests. 

This provision is by no means any new idea. I have 
had some legal counsel in drafting this document and 
my attention has been directed on this point to a law 
enacted by this Congress on October 14, 1949 (Public 
Law .‘>5b. Slst Cong.), authorizing the American Kiver 
Basin development in the Central Valley of California. 
If your committee will refer to section 3 of this act, it 
will be observed that the language set forth therein is 
almost verbatim with that contained in my suggestion. 
Without drawing any comparisons, T would like to sug¬ 
gest that the same consideration be extended to Vir¬ 
ginians as has been extended to Californians. 

I want to state that I have received informal advice 
that the Civil Aeronautics Administration will hold such 
a public meeting to discuss site selection. T am certain 
that this statement has been made in good faith. How¬ 
ever, I believe that the provision should actually be in¬ 
serted in the law as a protection for us and the Admin¬ 
istrator of Civil Aeronautics. 

Second, disclosure by the Civil Aeronautics Adminis¬ 
tration of the actual areas that have been selected as site 
locations. 
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In his suggestion 1 want it to be thoroughly under¬ 
stood that my interests are solely in behalf of protecting 
the public purse. It is a matter of public knowledge for 
years that the Civil Aeronautics Administration, if it 
locates the proposed airport in Fairfax County, has had 
its eyes generally on the areas in the vicinity of three 
places; namely, Annandale, Fairfax, and Chantilly. The 
result of this has been an increase of prices of lands in 
those areas amounting in some places to a small land 
boom. 

The Civil Aeronautics Administration has, however, 
continuously refused to designate definitelv the particular 
alternate locations of the airport site. The reason given 
for this, I understand, is that speculation will ensue and 
that the Government may have to pay much higher prices 
for land when acquisition begins, whether by negotiation 
<-r condemnation. 

Naturally, it is not my business how the Government 
decides to administer any program. I do think, however, 
the decision made on this will have a result just opposite 
to what the Government has hoped. I am not an attor¬ 
ney, but as stated before. I consulted counsel in the 
preparation of this statement. My information was dis¬ 
tinctly to the effect that in attempts to show value as 
affected by a particular Government improvement, in¬ 
creased values arising during a period of uncertainty* 
as to the precise location of the improvement may be 
introduced in evidence in a condemnation action as one 
of the elements of value at the time of taking. On the 
other hand, if the land to be taken was definitelv desig- 
nated for inclusion in the project at the outset, any en¬ 
hanced values arising thereafter because of speculative 
activity may not be shown. Tt is true that this is merely 
the opinion of counsel and no one can ever tell who is 
right in such cases except the courts. Nevertheless, mv 
feeling is that these areas should be definitely designated 
immediately. 
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Third, payments in lieu of taxes. No one knows how 
much land will be used for the site when it is finally 
decided upon. Estimates have been made by those whose 
advice has previously been sound that as much as 6,500 
acres of land may be used for this airport. This will be 
a verv serious inroad into the tax base of Fairfax 
County, if the site is located there. 

T look in vain in S. 456 for any compensation to the 
county to indemnify it against this tax loss. Those of 
you who have had to deal with the finances of local gov- 
ernment units will realize that the majority of our funds 
for local purposes, including schools, come from the pro¬ 
ceeds of the property tax. Tf. when, and as a project 
such ns this airport is built, not only will some of the 
most valuable land in the county be removed from the 
tax rolls, but the impact of Government activity for in¬ 
creased local services will be tremendous, especially in 
the schools. 

That this problem is now being recognized by the 
Federal Government is evidenced by such bills as the 
so-called Bailey Bill (IT. K. 7940) now currently before 
the Congress. The situation relating to Federal impacts 
is bad enough now in Fairfax County. Tf no indemnifica¬ 
tion is offered to the county for this potential impact, our 
finances will be in a state of chaos. 

1 see no reason why this project should not contribute 
its share to the county finances just as if it were a pri¬ 
vate business. Such provision exists now in Eanham Act 
housing projects. Being realistic about this current pro¬ 
posal. it is apparent to all of you that although the Gov¬ 
ernment will construct and operate the airport it will 
actually function under a series of leases to private air¬ 
lines. Then let the Government charge a rent sufficient 
to pay over to the county appropriate sums in lieu of 
taxes. AYe just cannot afford a subsidy of about $150,000 
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a year, which would be what any other person would 
pay in property taxes on a project of this size. 

# * • # 

7. [Excerpts of Statement of CAA; p. 82 et seq.] 

Statement of I). IT. Rentzel, Clril Aeronautics Adminis¬ 
tration, Detriment of Commerce. Washington, T). C. 

Mr. Kkxtzki.. I am very pleased to haw the oppor- 
tunity to appear before your committee to testify in sup¬ 
port of II.K. 7241 and S. 456, . . . 

# * * * 

In this connection, I consider it particularly necessary 
that the legislation contain no new restrictions upon the 
administration in the matter of site selection. . . . 

Mr. Buck worth. . . . Briefly, what are the restric¬ 
tions on the matter of site selection at this time? 

Mr. Bkntzf.i. T notice in IT. P. 7241 there is a 

provision that, before making a commitment for the ac¬ 
quisition of land or transfer of land, the Administrator 
shall consult and advise with the National Park and 
Planning Commission as to the conformity of the pro¬ 
posed Commission's comprehensive plan, and that is of 
course some restriction. 

Mr. Bkckworth. Of course, that would not have a lot 
of bearing—would it?—in connection with placing the air¬ 
port a stood many miles from Washington. 

Mr. "Rf.xtzf.i.. Well, one of the tlmiffs we hope. Mr. 
Chairman, is that we do not have to locate the airport 
too many miles from Washington. Tt would be our hope 
that no restrictions would be placed on the site to stive 
the Administration the ability to pick the best site, the 
safest and most convenient, in order to serve the avia¬ 
tion needs. . . . 
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* # * • 

Mr. Buckworth. You hoard it suggested yesterday 
afternoon that before a given site is selected there should 
be a hearing at which local citizens would have an oppor¬ 
tunity to make known their views. It was emphasized 
that that would not be any sign that compulsion would 
take place or be attempted with regard to the airport 
site. What do you think of that ? 

Mr. Kf.xtzkl. 1 would hope that it would not be neces¬ 
sary to have such an amendment, Mr. Chairman, for the 
other reason which I have not mentioned, and that is the 
question of site selection itself is subject to a certain 
amount of land speculation which would run up the cost 
to the (iovernment beyond that which we might achieve 
otherwise. Certainly we would have no objection, and 
we have already received some citizens in the areas of 
several of the site areas that we have looked at, and we 
will certainly be glad to receive all of them, but a public 
hearing developing the many pros and cons might or 
might not produce a sufficient number of rumors of half 
truths that would make our job considerably more diffi¬ 
cult. 1 would rather not see that required. 1 would 
rather sec us be permitted to proceed as normally as any 
city proceeds to build its airport. 

"Mr. Bkckworth. But, if it were not required, that 
would not be an indication that the Civil Aeronautics 
Administration would not listen attentively to all .who 
have representations with regard to the selection of the 
site or the consideration of the many sites? 

Mr. "Rf.xtzkl. Mr. Chairman, we have already made a 
general commitment to that effect and certainly have no 
objection to the language showing that wo would do so. 
T just would h.ope that it would not be a compulsion 
which would put us into a difficult position. 
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8. [Excerpts of Defense Department Statement; page 98] 

Mr. Beckworth. The first witness we shall have thi< 
morning is Lt. Col. Donald 11. Fischer from the Depart¬ 
ment of Defense. 


Statement of Lt. Col. Donald H. Fischer, Department 

of Defense 

Colonel Fisciier. Mr. Chairman. 1 appreciate this 
opportunity to appear before your committee to present 
the views of the Department of Defense concerning S. 456 
and H. T\. 7241. which authorize the construction of a new 
public airport in or in the vicinity of the District of 
Columbia. 


The Department of Defense contemplates no foresee¬ 
able military requirement for the utilization of the pro¬ 
posed new public airport. It is conceivable, however, 
that a future national emergency may require utilization 
of the airport by military aircraft operating in the in¬ 
terest of national security. Tn view of this defense value 
in time of emergency the Department of Defense sup¬ 
ports, in principle, the enactment of such legislation. 
Prior to favorable consideration by tin* Congress, the 
Department of Defense recommends: 


(a) That the land acquisition and planning for tlm 
lay-out of the airfield facilities of the airport be such 
that it can readily be expanded in accordance with mili¬ 
tary standards and criteria. 


This provision is considered necessary in view of the 
probable use of the airfield by military aircraft in event 
of an emergenev. Tt is estimated that the additional ex- 
penditure which would result from the use of such mili¬ 
tary airfield standards and criteria would not exceed 5 
percent since such would be primarily land cost. 

(b) That the proviso in section 2. page 2, lines 7 
through 15 be revised as follows: 
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Provided, That prior to site selection and before 
making commitments for the acquisition of land, or the 
transfer of any lands, or completion of plans for con¬ 
struction, the Administrator shall consult with and ad¬ 
vise (1) the Secretary of Defense as to such planning 
and construction as would satisfy the needs for national 
defense or military use in event of an emergency, and 
(2) the National Capital Park and Planning Commission 
as to the conformity of the proposed location with the 
Oomihission’s comprehensive plan for the National Capi¬ 
tal and its environs, and said Commission shall upon re¬ 
quest submit a report and recommendations thereon 
within 30 days. 

That, Mr. Chairman, briefly is the position of the 
Department of Defense on the two bills before you. 

I shall be glad to try to answer any questions. 

• • • • 

Mr. Rogers. Colonel, do you have any opinion or any 
views on a particular location of this airport? 

Colonel Fischf.r. No, sir: the location of the airport 
does not matter as far as the National Defense Depart¬ 
ment is concerned. 


* # # # 

Mr. Wolvertox. T ask the question in view of your 
statement that: “The Department of Defense contem¬ 
plates no foreseeable military requirement for the utiliza¬ 
tion of the proposed new public airport.” 

Colonel Fischer. Yes, sir; that is correct. 

Mr. Wolvertox. That, to my mind, would indicate 
that with the experience of the last war, the Department 
of Defense did not find the facilities insufficient. 

Colonel Fischer. Sir, this statement that we contem¬ 
plate no foreseeable military requirement for the utiliza¬ 
tion of the new proposed public airport refers primarily 
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to peacetime. We never know for sure what our re¬ 
quirements will be in wartime. Andrews Air Force Base 
is contemplated to be the main military base for the 
defense of Washington. 

Mr. Wolverton. Am I to understand that you wish 
that statement to be qualified by the use of the words 
“in peacetime” so that it would read: “The Department 
of Defense in peacetime contemplates no foreseeable mili¬ 
tary requirement for the utilization of the proposed 
new public airport”? 

Colonel Fischer. Sir, it is my opinion that the state¬ 
ment should not be changed or qualified, or restricted to 
peacetime only, because at the present time we see no 
foreseeable requirement for this airport in Washington, 
in peacetime or wartime. We do not know what the 
requirements will be in the event of an emergency. 

• • * • 

Mr. Rogers. Why do you recommend that this airport 
be expanded according to military criteria? 

Colonel Fischer. In times of emergency one cannot 
anticipate what the needs will be. We have facilities that 
we believe are adequate for the defense of the Capital 
now, but enemy action may require that we have to use 
other facilities. There are various requirements that are 
always popping up in times of an emergency that one 
cannot anticipate beforehand: therefore, it is the Depart¬ 
ment of Defense’s attitude that there cannot be too 
many airports to fall back on, so to speak. 

While we do not actually need it and have no foresee¬ 
able actual need for it right now— 

Mr. Rogers. Then, in the national interest it would 
be of assistance in event of a future conflict? 

Colonel Fischer. Yes; it is entirely feasible that it 
could be. 
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* * * * 

Mr. Buckwokth. The subcommittee will please come 
to order. 

When wo had our last meeting it was determined, in 
view of the fact that some of the questions were not 
completely answered, that we would have someone from 
the Air Fore- and the head of the CAA back with us, 
so that we could undertake to get additional information 
that the subcommittee desired. 

Ma.j. Fen. Roger M. Ramey, the Director of Operations 
under the Deputy Chief of Staff of the Air Force, is here 
with us this morning, and it is my understanding he is 
in a position to answer some of the questions we asked 
the other day. 

Please come forward and present the answers you de¬ 
sire to present, G neral, and make any statement you 
may desire to make. 


Statement of Mo). Gen. Roger M. Ramey. Director of 
Operations. Deportment of the Air Force 

General Ramey. Mr. Chairman, T do not have a 
planned or printed statement to make. 


i understand the national-defense position of strongly 
supporting the airport is already on record, but there 
were som-* questions that the committee would like to 
ask, and ! am prepared to answer those now. 

Mi*. Puck worth. Do you have the questions there? 

General Ramf.y. Yes, sir. 


Mr. Buck worth. To which we desire answers? 
General Ramf.y. Yes, sir. 


Mr. Pirn;; worth. 
anv wav that von de 


Proceed to give the information in 
i re. 
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Genera] Ramey. Very well, sir. I would like to refer 
to my notes. 

Mr. Bf.ckworh. Yes, sir. 

• • • • 

The question was: Does the Department of Defense 
contemplate utilizing the new Baltimore Airport in the 
event of future emergency? 

There are no detailed plans at present for use, but it 
would undoubtedly be used in the event of emergency. 
Any airport on the east coast would be of great value 
to the Department of Defense in the event of emer¬ 
gency. 

The question is: Was the Department of Defense 
handicapped during the last emergency because of the 
location (so near the Washington National Airport) or 
inadequacy of Andrews Air Force Base, Bolling Air 
Force Base, and Anacostia Naval Air Station? 

The Department of Defense was not hampered during 
the last emergency because of the close proximity of 
military installations except in cases of extreme bad 
weather, when, of course, any traffic problem handicaps 
air action. They were handicapped only in the physical 
size and physical development of installations that they 
had at that time resulting from lack of hangar space, 
ramp space, gasoline-storage facilities, and other facili¬ 
ties affecting air operations. 

The question is: Are present Washington area mili¬ 
tary facilities, air, adequate in the event of a future 
war or emergency? 

All existing emergencies have found space inadequate 
due to lack of construction and lack of actual physical 
space. They are as adequate as can be reasonably 
planned for a peacetime status. 



ANNEX p. 18 

9. [More CAA Testimony, Page 131] 

Statement of Hon. D. W. Rentzel, Administrator of Civil 

A eronautics—Resumed 

Mr. Beckworth. Mr. Rentzel is with us again this 
morning. We are pleased to have you here, Mr. Rent¬ 
zel. 

Mr. Rentzel. Thank you, sir. I have been rather 
anxious to get back up here. 

* * # # 

One of the problems—and this is really perhaps the 
more important problem from the long-range viewpoint 
than the present traffic problem—one of the problems has 
been that National Airport is not in the right location. 
It should not have been built there, looking back at it 
from our point of view today, for two reasons. One, it 
is too close to the city. We have an air-space reserva¬ 
tion that extends from the Capitol to the White House, 
which makes the traffic pattern somewhat difficult. It is 
too close to Anacostia and Bolling, which were both in 
existence at the time National was built, and had been 
there for some 10 to 12 years. 

B. EXCERPTS FROM HOUSE REPORT NO. 2809 

HOUSE OF REPRESENTATIVES 
81st Congress 2d Session 
Report No. 2S09 

Authorizing the Construction, Protection, Operation, and 
Maintenance of a Public Airport in or in the 
Vicinity of the District of Columbia 

August 7, 1950—Committed to the Committee of the 
Whole House on the State of the Union and 
ordered to be printed 
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Mr. Beck worth, from the Committee on Interstate and 
Foreign Commerce, submitted the following 

REPORT 

[To accompany S. 456] 

The Committee on Interstate and Foreign Commerce 
to whom was referred the bill (S. 456) to authorize the 
construction, protection, operation, and maintenance of 
a public airport in or in the vicinity of the District of 
Columbia, having considered the same, report favorably 
thereon with amendments and recommend that the bill 
do pass. 

* * ♦ # 

By the bill as amended, the duty of carrying out the 
legislation would be imposed upon the Secretary of 
Commerce rather than upon the Administrator of Civil 
Aeronautics as was provided in the bill as passed by the 
Senate. This change, as well as changes made by other 
amendments which the committee has adopted, is to 
bring about consistency with recently effective executive 
reorganization plans relating to distribution functions. 
The Secretary would, under the bill, be authorized to 
delegate his functions thereunder to the Administrator 
of Civil Aeronautics or any other official of the De¬ 
partment of Commerce. 

Need for the Proposed Airport 

All air carriers serving Washington now* operate into 
and out of one airport, the Washington National Air¬ 
port. 

• # • # 

Washington, D. C., has one of the highest air-traffic 
potentials per capita for any metropolitan district in 
the country. In point of fact, Washington traffic rates 
are so high that they have been excluded from any ealeu- 
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lations made to determine national averages. Conse¬ 
quently, in estimating the traffic demands of Washington 
for 1955 on the basis of national projection factors, it is 
believed that the estimate is exceedingly conservative. 

* • * • 


Airport Site 

The CAA has examined the problem of whether other 
airports could be used to satisfy the need for additional 
terminal airport facilities which will exist in the Wash¬ 
ington metropolitan area in 1955. They have concluded 
that there is no airport presently available which can 
furnish a satisfactory solution of this problem. 

• • * ♦ 

As a result of preliminary studies, the CAa considers 
it feasible to locate a new airport within approximately 
20 minutes ground-transportation time of downtown 
Washington, D. C. 

The following is quoted from a statement of the Ad¬ 
ministrator of Civil Aeronautics: 

Tn selecting a site for the location of this new airport, 
this Administration will be guided by two major fac¬ 
tors—safety and convenience. . . . More important, how¬ 
ever, is the need to assure safety in operations and free¬ 
dom from existing traffic congestion. Tn this connection, 
T consider it particularly necessary that the legislation 
contain no new restriction upon the Administration in 
the matter of site selection. No matter where the airport 
is ultimately located, there will be those who oppose the 
location, as well as those who favor it. We will en¬ 
deavor to select the best site considering safety, free flow 
of traffic, and the public convenience. Additional restric¬ 
tions will only serve to make our task more difficult. 

In answer to questions from members of the com¬ 
mittee, the Administrator of Civil Aeronautics, stated 
that in selecting a site and building an airport, consider¬ 
ation would be given to the “relative interests of local 
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units or the local authorities.” He stated that he had 
already consulted with the Governor of Virginia as well 
as several delegations from various adjacent communities 
in Virginia. He stated that he will hold further con¬ 
sultations with citizens, local groups, and officials who 
may be interested in the event that authority is granted 
to proceed with the selection of a site and the construc¬ 
tion of a new airport in the vicinity of Washington. 

No sites are under consideration within the District 
of Columbia or immediately adjacent thereto. 

• f • • 


C. EXCERPTS FROM SENATE REPORT 1270 

Calendar No. 1278 
SENATE 

Slst Congress 2d Session 
Report No. 1270 

Construction . Protection , Operation , and Maintenance of 
Public Airport in or in Vicinity of the 
District of Columbia 


February 10 (legislative day, January 4), 1950.— 
Ordered to be printed 


Mr. Johnson of Colorado, from the Committee on Inter¬ 
state and Foreign Commerce, submitted the following 

REPORT 

[to accompany S. 456] 

The Committee on Interstate and Foreign Commerce, 
to whom was referred the bill (S. 456) to authorize 
the construction, protection, operation, and maintenance 
of a public airport in or in the vicinity of the District 
of Columbia, having considered the same, report favor- 
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ably thereon with amendments and recommend that the 
bill as amended do pass. 

• # * • 

The purpose of S. 456 is specifically to authorize the 
construction and operation of a second public airport in 
or near the District of Columbia in order to relieve the 
existing congestion at Washington National Airport and 
to allow for reasonably foreseeable future increases in 
commercial air traffic at Washington, D. C. The pro¬ 
posed legislation is legally necessary to empower the 
Administrator of Civil Aeronautics to undertake the con¬ 
struction and operation of the proposed airport. Special 
legislation was necessary to provide for the operation, 
maintenance and protection of Washington National Air¬ 
port (act of June 29, 1940, 54 Stat. 686). Although the 
Civil Aeronautics Act grants apparent authority to the 
Civil Aeronautics Administration for the construction of 
Government airports, such authority is uncertain and the 
passage of express legislation on the subject is there¬ 
fore desirable. 

Although no official figure has been furnished us, the 
Civil Aeronautics Administration informally estimates 
that a new airport constructed on any of the sites being 
considered, including cost of land, preparation of site, 
construction of buildings and access road for a minimum 
one runway (i. e., not parallel runways) system which 
would be adequate to handle the initial overflow of 
commercial air movements, would cost approximately 
$14 000,000. 
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D. EXCERPTS FROM CONGRESSIONAL RECORD 
81ST CONGRESS, SECOND SESSION 

1. [Vol. 96 No. 77, Wednesday, April 19, 1950, p. 5391] 

# ♦ # • 

PUBLIC AIRPORT IN THE VICINITY OF THE 
DISTRICT OF COLUMBIA — BILL PASSED 
OVER 

The bill (S. 456) to authorize the construction, pro¬ 
tection, operation, and maintenance of a public airport 
in or in the vicinity of the District of Columbia, was 
announced as next in order. 

The PRESIDING OFFICER. Is there objection to 
the present consideration of the bill? 

Mr. SCHOEPPEL. Mr. President, reserving the right 
to object, I should like to ask the distinguished chairman 
of the Committee on Interstate and Foreign Commerce, 
or Senators acting for him, if the bill does not establish 
an additional airport, and if in fact the Washington 
National Airport is not presently operating under certain 
rules and regulations which will not apply to the airport 
proposed to be established under the bill, thereby leaving 
a groat variance between the two exact types of installa¬ 
tion? 

Mr. McFARLAND. It was my understanding that both 
airports are to be operated in the same manner. The 
second airport is to be operated just as is the airport 
which is now in operation. That was the intent of the 
proposed legislation. If the Senator has any question 
about it and has an amendment to offer on the subject 
I shall be happy to accept the amendment, because it is 
the intent of the bill that the two airports shall be oper¬ 
ated in the same manner. 
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Mr. SCHOEPPEL. I may mention one thing to the 
distinguished Senator in that regard. I do not believe 
the pending bill covers that point, and it has been 
brought to our attention that an amendment possibly 
should be offered to the measure. 

Mr. McFARLAND. I have no objection to such an 
amendment, because it is the intent of the bill, 1 believe, 
to operate the new airport in the same manner as the 
present airport. The amendment would be acceptable. 

* # # * 

Mr. TAFT. Mr. President, will the Senator yield? 

Mr. McFARLAND. I yield. 

Mr. TAFT. Is it proposed that we now have two 
commercial airports for the city of Washington, or is 
the new airport proposed to replace the existing one? 
What is the program, and how much money is proposed 
to be spent on the new airport? 

Mr. McFARLAND. The proposal is to have two air¬ 
ports. Traffic at the present airport has become so satu¬ 
rated as to be dangerous. A second airport will take 
care of the larger-plane traffic, the traffic by four-engine 
planes, for instance, whereas the smaller planes would 
operate at the present airport. 

Mr. TAFT. Is it considered to be efficient to operate 
two commercial airports for one city? 

Mr. McFARLAND. T think such a policy is a great 
deal safer. Because of the saturation of traffic, it is a 
great deal safer to have the smaller aircraft, particu¬ 
larly the private planes, operate from a different air¬ 
port than that used by the large commercial aircraft. 

Mr. TAFT. Does the Senator think chat perhaps the 
danger at the present airport arises from the operation 
of Army and Navy aircraft in that area, although cer¬ 
tain such aircraft have no particular reason for being in 
the immediate vicinity of the city of Washington? 
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Mr. McFARLAND. That might be partially the diffi¬ 
culty, but it is not altogether the whole problem. The 
present airport is simply too small to take care of the 
present and anticipated volume of traffic. It is expected 
that the traffic will increase some 40 percent in the 
near future. 

The PRESIDING OFFICER. Is there objection to 
the present consideration of the bill ? 

Mr. TAFT. Mr. President, will the Senator tell us 
how much the bill is likely to cost? 

Mr. McFARLAND. The amendment I have just pro¬ 
posed provides for an expenditure of $14,000,000. 

The PRESIDING OFFICER. Is there objection to 
the present consideration of the bill? 

Mr. SCHOEPPEL. Mr. President, I wish to offer 
an amendment to the committee amendment beginning 
on page 4, in line 17. 

The PRESIDING OFFICER. The Chair advises the 
Senator that the committee amendments will be con¬ 
sidered first. 

Mr. SCHOEPPEL. Very well; I shall offer this one 
immediately thereafter. 

The PRESIDING OFFICER. Is there objection to 
present consideration of the bill? 

There being no objection, the Senate proceeded to con¬ 
sider the bill (S. 456) to authorize the construction, pro¬ 
tection, operation, and maintenance of a public airport 
in or in the vicinity of the District of Columbia, which 
had been reported from the Committee on Interstate 
and Foreign Commerce with amendments. 

The PRESIDING OFFICER. The first committee 
amendment will be stated. 

The first amendment was, on page 1, line 8, after the 
word therefor”, to strike out “which, together with the 
Washington National Airport, will be adequate to meet 
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the civil aviation needs, immediate and future, of the 
District of Columbia and surrounding area”; on page 2, 
line 11, after the word “airport”, to insert a colon and 
the following proviso: "Provided, That before making 
commitments for the acquisition of land, or the transfer 
of any lands, the Administrator shall consult and advise 
with the National Capital Park and Planning Commission 
as to the conformity of the proposed location with the 
Commission’s comprehensive plan for the National Capi¬ 
tal and its environs, and said Commission shall, upon 
request, submit a report and recommendations thereon 
within 30 days.” 

The amendment was agreed to. 


Mr. TAFT. Mr. President, will the Senator yield? 
Mr. McFarland, i yield. 

Mr. TAFT. 1 notice the following statement in the 
report of the committee: 

We have been advised by the Department of Defense 
that the military airport existing at Andrews Field will 
be exclusively required for military purposes within the 
foreseeable future, 'rims it is concluded that an additional 
terminal airport for the Washington metropolitan area 
must be constructed. 


Did the committee go into the question of whether it 
was really necessary for the Army to have a field in the 
middle of the city of Washington or whether Andrews 
Field itself might be used as a second commercial airport? 

Mr. MCFARLAND. It is my understanding that the 
hearings were very extensive and that the military authori¬ 
ties absolutely insisted that they require the use of all 
their fields, including Andrews Field, and that there 
simply seems to be no alternative other than the con¬ 
struction of the proposed field in order to assure the 
safety of the traffic for the District of Columbia. 
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Mr. ELLENDEE. Mr. President, will the Senator 
yield ? j 

Mr. McFARLAND. I yield. 

Mr. ELLENDER. To what extent does the District of 
Columbia contribute to the construction of this airport? 

Mr. McFARLAND. The District of Columbia does not 
contribute to it. 

Mr. ELLENDER. How does that differ from the pol¬ 
icy in the States? 

Mr. McFARLAND. This is a national airport at the 
Capital of the United States. It differs, just as the regu¬ 
lar appropriations for the District of Columbia differ. A 
greater responsibility falls upon the Federal Government 
in regard (o the construction of airports in this case than 
in the case of airports in the various States and munici¬ 
palities throughout the United States. 

Furthermore, the District of Columbia was not included 
in the Federal airport program, and therefore special leg¬ 
islation is required in this case. 

Mr. ELLENDER. Was not the present National Air¬ 
port built entirely with the use of Federal funds? 

Mi-. McFARLAND. That is my understanding. 

Mr. ELLENDER. Does not the Senator think that is 
sufficient? 

Mr. McFARLAND. The present airport is not suf¬ 
ficient. 

Mr. ELLENDER. I mean does not the Senator diink 
that was a sufficient contribution from the Federal Gov¬ 
ernment? 

Mr. McFARLAND. The present airport is too small, 
and it will not adequately take care of the traffic, and 
there is no existing provision permitting the construction 
of another airport here. 

Mr. MORSE. Mr. President, will the Senator yield for 
a question? 


J 
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Mr. McFARLAXD. I yield. 

Mr. MORSE. Is it not also true that the National Air¬ 
port serves not only Washington, D. C., but Alexandria, 
Va.. and Silver Spring, Md., Silver Spring now being the 
second largest city in the entire State of Maryland? 

Mr. McFARLAXD. Yes: it is true that it does serve 
them. However, there is no way by which the Federal 
Government could provide the machinery whereby those 
municipalities could contribute to the construction of the 
airport. 

Mr. MORSE. They could volunteer to contribute, could 
they not? 

Are not wo in fact faced with the situation that some 
metropolitan areas outside Washington, D. C., in the 
States of Maryland and Virginia, are sponging on the 
taxpayers of all the rest of the United States for munici¬ 
pal services for which they should pay a part of the 
expenses themselves? 

Mr. McFARLAXD. From that standpoint, perhaps 
there may be some merit in the Senator’s contention. On 
the other hand, some of the municipalities outside of 
Washington feel that they are furnishing to the people 
who are employed by the Federal Government schools and 
roads, for the employees of the Federal Government, and 
that they are, at least to that extent, being sponged upon. 

Lot me say this legislation is the only way by which an 
airport can be constructed here. The adjoining States 
have not requested one: they are satisfied with the situa¬ 
tion which now exists. 

There is no suitable ground area available in the Dis¬ 
trict of Columbia, and we are faced with the necessity of 
either building this airport or of not having one. 

Mr. BYRD. Mr. President, will the Senator yield? 

Mr. McFARLAND. I yield. 

Mr. BYRD. If the Senator says that Virginia is spong¬ 
ing upon the Federal Government, I say that we do not 
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have need for the airport, and we have not asked for it. 
Washington is the Capital of the United Sta rs. 

* # * * 


2. [Vol. 96, No. 168, August 24, 1950—p. 13560] 


PUBLIC AIRPORT IX OR NEAR DISTRICT Oh 

COLUMBIA 


Mr. DELANEY. Mr. Speaker, hy direction of die Com¬ 
mittee on Rules, I call up the resolution (II. Res. $21) 
providing for the consideration of S. 450, a bill to au¬ 
thorize the construction, protection, operation, and main¬ 
tenance of a public airport in or in the vicinity of tin* 
District of Columbia, and ask for its immediate considera 


tion. 

The Clerk read the resolution as follows: 

Resolved, That immediately upon the adoption of this 
resolution it shall be in order to move that the House 
resolve itself into the Committee of the Whole House on 
the State of the Union for the consideration of the bill 
(S. 456) to authorize the construction, protection, opera¬ 
tion, and maintenance of a public airport in or in the 
vicinity of the District of Columbia. . . . 


m * # * 


Mr. BECKWORTH. Mr. Speaker. I move that the 
House resolve itself into the Committee of the Whole 
House on the State of the Union for the consideration of 
the bill (S. 456) to authorize the construction, protection, 
operation, and maintenance of a public airport in or in 
the vicinity of the District of Columbia. 

The motion was agreed to. 

Accordingly the House resolved itself into the Com¬ 
mittee of the Whole House on the State of the Union for 
the consideration of the bill. S. 456, with Mr. Murdock in 
the chair. 

The Clerk read the title of the bill. 
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By unanimous consent the first reading of the bill was 
dispensed with. 

i he CHAIRMAN. Fnder the rule the gentleman from 
Texas [Mr. Bf.ckworth], is entitled to recognition for 30 
minutes ami the gentleman from New Jersey [Mr. Wol- 
yf.rton], for 30 minutes. 

Mr. BECK WORTH. Mr. Chairman, I vield mvself 10 
minutes. 

• * • • 

In the opinion of the House Committee on Interstate 
and Foreign Commerce there is a very definite need for 
another airport in addition to the one we already have 
for the city of Washington and the District of Columbia. 
Let me say at this juncture that the House bill was intro¬ 
duced by our colleague, one of the ranking members of 
the Committee on Interstate and Foreign Commerce, the 
gentleman from Arkansas [Mr. Harris], who also has 
had many years experience as a member of the Commit¬ 
tee on the District of Columbia. The fact that he feels it 
is needed, in my opinion, adds much weight to the evidence 
that this is a meritorious airport. 

• # * # 

1 know the contention is made that we should use other 
airports in this area, Bolling Field and Anacostia, but it 
lias been represented to the committee that because of the 
peculiar situation here in the Washington area the neck, 
so to speak, that space within which planes must flv to 
and from the Washington Airport, that because of the 
smallness of this nock, its narrowness, even though Boll¬ 
ing and Anacostia were not used there would still be 
need for another airport. T am happy to say that Mr. 
"Rentze! of the CAA, and officials of the Air Corps, in¬ 
cluding the Secretary of the Air Corps, Mr. Finletter, 
have been working together trying to decrease the amount 
of training flying that takes place in this area and the 
amount of military flying that takes place in the area 
with the thought that safe conditions thereby can be pro¬ 
vided. As a matter of fact I have a letter written August 
14, 1950, by Secretary Finletter to Mr. Rentzel which 
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bears directly on this subject, and I am convinced that 

already progress is being made along this line. 

* # # • 

It is my information definite progress can be expected 
to be made as between the civil aviation authorities and 
the military and naval authorities of our Government to 
the end fewer military flights will take place in close 
proximity to the National Airport. This will be conducive 
to more safety especially if training flights are recreased, 
[sic]. 

# * • # 

Mr. HARRIS. Is it not a fact this proposal is brought 
to the Congress in an effort to increase the facilities for 
commercial aviation which have grown beyond the point 
that the National Airport can at this time take care of? 

Mr. BECKWORTH. Exactly right. 

Mr. HARRIS. This is not a matter of national defense, 
only the fact there will be some indirect advantages should 
it be used or needed at some time because our commercial 
aviation in one way or another does have a relationship 
with the national defense. But this is primarily to re¬ 
lieve the congested conditions which have resulted at the 
National Airport, in order that flights may come in and 
go out in accordance with schedule and serve the area 
involved? 

Mr. BECKWORTH. That is exactly right. With refer¬ 
ence to the fact there is some military aviation carried 
on at the National Airport, each of you is aware of the 
fact it does even at this time accommodate some military 
flights and some military planes. 

Mr. REES. Mr. Chairman, will the gentleman yield? 

Mr. BECKWT>RTH. I yield to the gentleman from 
Kansas. 

Mr. REES. Can the gentleman tell us about what the 
approximate cost of this legislation is. 

Mr. BECKWORTH. This bill authorizes an appropria¬ 
tion of $14,000,000. 
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.Mr. KEEfcv !s that tlio general policy of the Govern¬ 
ment with respect io the larger airports throughout the 
country, to ln:y the land and equipment? 

Mir. BECKWOHTll. Of course, when the gentleman 
says general policy, I want to comment that the airport 
in 'Washington is not what might be termed a “general 
airport** situation. For example, if you build an airport 
in Kansas, doubtless the municipality or the county will 
contribute some money or land or both up to a given per¬ 
centage of the total value of the airport. That particular 
airport will he run by she given municipality or by the 
given county unit. That is not true with reference to an 
airport here for the District of Columbia, because it is a 
Federal undertaking in its entirety. It is the policy, 1 
might say, for the CAA to undertake to make these air¬ 
ports just as self-sustaining as possible. As a matter of 
fact, : t was testified before our committee that the Na¬ 
tional Airport itself is about self-sustaining at this time. 

Mr. FALLON. Mir. Chairman, will the gentleman 
yield ? 

Mr. BECKMVOnTII. I yield to the gentleman from 
Maryland. 

Mr FALLON. Did I understand the gentleman to 
say that the area is already now overcrowded with planes? 

Mir. BHCKMVOKTII. I said that the bottleneck situa¬ 
tion, or the neck situation is such that the area that re¬ 
lates to the National Airport can accommodate little, if 
any, additional traffic particularly in bad weather which 
is the real test of the adequacy of an airport. That is as 
1 understand the testimony to be. That would not be 
true. 1 might say, with reference to the several areas, and 
1 think there are about five of them that are being con¬ 
sidered. as likely and possible places for construction or 
the placement of the airport. 

Mir. FALLON. Have you selected a new site for the 
airport ? 
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ilr. BECKWORTH. No; that ha.s not boon done. 

Mr. FALLON. Will it be in the same area? 

Mr. BECK WORTH. 1 do not think anybody knows 
exactly. Certainly, if it is a known fact, 1 am not aware 
of it, as to exactly where the airport will be. I will an¬ 
swer that the committee was invited by the CAA to fly 
°ver live sites, and all of them doubtless will be con¬ 
sidered. That will be something for the CAA, along with 
the people concerned, to work out finally and ultimately. 

Mr. FALLON. Did the committee discuss .just what 
distance would be a safe distance to locate this airport 
from the present airport? 

Mr. BECKWORTH. It would be assumed, as a mat¬ 
ter of tact, that the CAA definitely would consider safetv 
first. That is the prime consideration. 

Mr. FALLON. Has distance been discussed as to the 
safety feature? 

Mr. BECKWORTH. No particular distance was cited 


as being the unsafe distance or the safe distance, but it 
would be inconceivable, I might say that the CAA, with 
the unusual amount of knowledge and information they 
should possess, would place it at a location that would be 
unsafe. That would be a prime requisite that would be 
taken into consideration by the CAA, in my opinion, and 
it was the testimony of Mr. Rentzell that that would be 
the important consideration—safety. 


i • i • 


Mr. FALLON. Does not the gentleman feel that if 
another airport was put close to the Washington Airport 
that it would further crowd the area and make flying more 
dangerous ? 

Mr. BECKWORTH. I repeat what I said a moment 
ago that 1 would assume the CAA definitely—and they say 
that can be done—will place the airport in such a location 
that it would not be conducive to unsafety. 
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Mr: STEFAN. The gentleman knows that the Govern¬ 
ment does not operate airports, except the National Wash¬ 
ington Airport, which is the only one. 

Mr. BECKWORTH. I pointed that out. 

Mr. STEFAN. They operate it at the expense of the 
taxpayers of the United States. The CAA Administrator 
himself is not so favorable to the Government going into 
the airport business. They hope that at some time some 
Government corporation can take over the operation of 
the airport. There are some airports in Alaska that the 
Government is presently building and will operate. If you 
continue to authorize and appropriate money for the con¬ 
struction of airports to be operated at the sole expense of 
the taxpayers, you are going a long way toward breaking 
up the orderly Federal airport program through which 
we give the States a grant of 50 percent on the land and 
25 percent on the buildings. I think this matter should be 
given serious study before coming to a definite conclusion. 

Mr. BECK WORTH. I appreciate the contribution of 

tlie gentleman from Nebraska. 

• • * • 

Mr. BECKWORTIT. Mr. Chairman, I yield 5 minutes 
to the gentleman from Virginia [Mr. Smith]. 

Mr. SMITH of Virginia. Mr. Chairman, I do not ex¬ 
pect to oppose this bill because T am rather inclined to 
think from what 1 have heard about it that it is desirable 
and perhaps necessary to avoid some disasters or acci¬ 
dents. 

T want to bring one matter to the attention of the House, 
and I am going to offer an amendmen 1 to take care of it, 
and I appeal to the Members of the House because the 
same thing may happen to you: It is an open secret that 
what the authorities propose doing is to put this airport 
somewhere out in Virginia within the metropolitan area. 
That is a thickly settled area. Many people from Wash¬ 
ington and elsewhere have gone there and built their 
homes—invested everything they had in their homes there. 
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If you plop a big airport down at a man’s front door, 
you immediately destroy the value of his home. 

AVe took this matter up with the Committee on Inter¬ 
state and Foreign Commerce, but the committee failed to 
include the desired amendment. The chairman of the 
Board of Supervisors of Fairfax County came before that 
committee and told them just what the situation was and 
that we did not feel that a big airport like that ought to be 
put in a heavily settled area without consulting the au¬ 
thorities of the locality involved. But the committee re¬ 
ported the bill and that consideration was denied to the 
authorities of the county where it was proposed to put 
this airport. T say it is not fair and it is not right. I 
think the House ought in the interest of protecting local 
self-government to adopt an amendment, which I shall 
offer, providing that the authority must consult with the 
authorities of the local community before they place this 
great airport there that will destroy the value of many 
people's homes and all that they have. 

Mr. Chairman, T yield back the balance of my time. 

# # * * 

Mr. SMITH of Virginia. Mr. Chairman, I offer an 
amendment. 

The Clerk read as follows: 

Amendment offered by Mr. Smith of Virginia: Page 2, 
line 10, strike out the period and insert a semicolon and 
add the following: “And provided further. That the choice 
of site by the Secretary shall be made only after consulta¬ 
tion with the governing body in the county in which the 
airport is to be located and with respect to the suitability 
of the site to be selected, and the possible impact on the 

vicinity.” 

Mr. SMTTH of Virginia. Mr. Chairman, this is the 
amendment that T discussed in the consideration of the 
rule, and I have since discussed it with the members of 
the committee. I hope it is adopted. 
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Mr. BECKWORTH. Mi 1 . Chairman, the committee will 
accept the amendment. 

The CHAIRMAN. The question is on the amendment 
offered hv the gentleman from Virginia [Mr. Smith]. 

The amendment was agreed to. 

E. RESOLUTION OF VIRGINIA’S GENERAL 

ASSEMBLY 

HOUSE JOINT RESOLUTION NO. 36* 

Directing the Virginia Advisory Legislative Council to 
study the feasibility of establishing a certain airport. 

Whereas, there is great need for an alternate airport 
to serve the city of Washington, D. C., and it has been 
proposed that such an airport be established in the county 
of Fairfax: now, therefore, be it 

Resolved by the House of Delegates, the Senate con¬ 
curring, that the Virginia Advisory Legislative Council is 
requested to make a study and report upon the feasibility 
of establishing an alternate airport in the county of Fair¬ 
fax to serve the city of Washington, D. C. The Council 
shall consider the suitability of available areas, the cost 
of construction, and how the same may be financed, the 
administration and operation of such an airport and the 
revenues which might be derived therefrom, and such 
other matters as it deems appropriate. The Council is 
authorized to call upon all officers, employees and agen¬ 
cies of the State in making this study. 

The Council shall complete its study and make its re¬ 
port to the Governor and General Assembly not later 
than October 1, 1951, and shall set forth in its report such 


* Published as “House Document No. 10“ by the Commonwealth 
of Virginia, Division of Purchase and Printing. Richmond, 1951. 
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recommendations and suggested legislation as it deems 
appropriate. 

F. REPORT OF THE VIRGINIA ADVISORY 
LEGISLATIVE COUNCIL* 

RICHMOND, VIRGINIA 
October 4, 1951 

TO: HONORABLE JOHN S. BATTLE, GOVERNOR 
OF VIRGINIA 
and 

THE GENERAL ASSEMBLY OF VIRGINIA 

Following World War II Virginia provided for the 
establishment of an Advisory Committee on Aviation to 
assist the State Corporation Commission, which latter 
agencv is charged with the regulation of the establishment 
and operation of airports, ail* transportation, and matters 
related thereto. That Committee subsequently issued a 
report which pointed out a number of areas in the State 
which required additional airports and air transportation 
service. Copies of this report are available at the offices 
of the State Corporation Commission. 

Among other matters, this report suggested the location 
in Northern Virginia of an additional airport to serve 
Ihe city of Washington and to meet demands on this 
speedy form of transportation by the officials of a govern- 
ment which has assumed world-wide responsibilities. Aftei 
the publication of that report, it was suggested that the 
State might cooperate in the establishment of an airport 
in Fairfax County, that county being in close proximity to 
Washington. It was felt that all possible information 


* Published as “House Document No. 10” by the Commonwealth 
of Virginia. Division of Purchase and Printing. Richmond, 1951. 
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should bo obtained on the subject prior to taking affirma¬ 
tive action. 

As a consequence House Joint Resolution 3(> directing 
tlu* Virginia Advisory Legislative Council to make a 
study and report on the subject was introduced by Messrs 
Lynch and Boothe, and passed: a copy of the resolution 
is reproduced in the introductory pages of this report. 

After passage of the above resolution, a bill was intro¬ 
duced in the Congress to provide for the establishment 
of an additional airport to serve the city of Washington. 
An amendment was offered to this bill, directing the fed¬ 
eral agency in charge to select the site “after consultation 
with local governing bodies”. A copy of the section con¬ 
taining this mandate is likewise reproduced in the intro¬ 
duction of this report. The federal agency in charge of 
this activity was the Department of Commerce which as¬ 
signed the selection of a site to the Civil Aeronautics Au¬ 
thority (hereinafter designated as the CAA). 


The Council, pursuant to the authority vested in it, re¬ 
quested J. D. Hagood, Member of the State Semite, Hali¬ 
fax County, to act as chairman of a committee to make 
the preliminary investigation for the Council and to re¬ 
port back to it. Senator Hagood. being advised of the 
passage of the federal legislation and noting the require¬ 
ment of consultation with local authorities, took steps to 
inform the federal authorities of the passage of the reso¬ 
lution by Virginia and requested that he be kept informed 
of the status of the project (it was believed that such a 
procedure would not only be of assistance to the federal 
authorities but also would materially aid in the successful 
completion of the task assigned the Council). These at¬ 
tempts to effect liaison with the federal authorities began 
after the passage of the federal legislation in September 
1050 and continued into the late winter of 1950-51. In 
view of the relatively small appropriation mad^ by Con¬ 
gress for the airport, and also because the federal authori- 
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ties gave no indication that any studies were under way, 
formation of a committee by Dr. Hagood was postponed 
until a meeting could be had with the federal authorities. 

On the 13th day of June 1951, the Secretary of Com¬ 
merce, Mr. Sawyer, announced that a site had been se¬ 
lected at Burke in Fairfax County and that work would 
begin immediately. Immediately thereafter, a committee 
with the following members was appointed by the chair¬ 
man: Vf. Marshall King, State Corporation Commission, 
Richmond: J. A. Anderson, State Highway Commissioner, 
Richmond; Raymond V. Long, Director, Division of Plan¬ 
ning and Economic Development, Richmond: John R. 
Booth, South Boston; Andrew W. Clarke, Member of the 
Senate, Alexandria; Edwin Lynch of Fairfax, and Armi- 
stead L. Boothe of Alexandria, Members of the House of 
Delegates (The latter member took no part in the deliber¬ 
ations of the Committee.) 

A public hearing was held in Fairfax on July 19 after 
notice was given to the local governing body and others 
in the area. The CAA was represented by Messrs. F. B. 
Eee and H. 1L Howell. The testimony at the hearing re¬ 
vealed the fact that the CAA did not give serious con¬ 
sideration to the act of Congress, requiring “consultation 
with the governing body in the County', nor to the House 
Joint Resolution of the General Assembly of A irginia, 
requesting the Virginia Advisory Legislative Council to 
study the feasibility of establishing an airport in Fairfax 
County, in their studies leading up to and the actual 
selection of a site. 

'Phe Committee considered the Act of Congress, the reso¬ 
lution directing the study, the views and data presented 
at the hearing, material submitted to it, and all available 
information. Upon the conclusion of its deliberations, it 
made its report to the Council. 
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The Council has carefully reviewed the work done by 
the Committee and the report submitted. The report of 
the Council is now set forth. 


The need for additional air transportation facilities, 
principally airports, to serve Washington is evident. 
Washington National Airport, established shortly before 
World War II, is crowded and already overtaxed. Exist¬ 
ing military installations cannot be employed to meet de¬ 
fense needs. The use of Friendship, the Baltimore air¬ 
port, did not appear practical to the CAA. The choice 
then narrowed down to one of six sites in the county of 
Fairfax. 


Those sites are known as Annandale, Fairfax, Chantilly, 
Herndon, Burke and Pender. The selection of an appro¬ 
priate site was assigned in Messrs. Howell and Lee. After 
certain studies dealing generally with topography, ground 
fog conditions, adverse effects of existing airports, and 
convenience to Washington, the Burke site was selected. 


IMPACT UPON THE COUNTY 

That the airport will have a considerable impact upon 
Fairfax County is beyond question. It lies in an area in 
the county which is close to Washington and well suited to 
residential development. Testimony at the hearing indi¬ 
cated that land values there are much higher than the 
CAA estimated them to be. The amount of land to be 
condemned comprises approximately 4200 acres which, in 
addition to other existing and contemplated federal hold¬ 
ings, will mean the loss of considerable local tax revenue. 
Against this, however, must be balanced such revenues as 
may be brought in by activities incident to the airport. 

THE COST OF THE AIRPORT 

Tf the Burke Airport is to be provided with facilities 
comparable to the Washington National Airport, the testi¬ 
mony at the hearing indicates the cost will be far in ex- 
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cess of that estimated bv the CAA. From the testimony, 
it appears that the acquisition of the necessary land will 
involve an expenditure considerably above the CAA esti¬ 
mate. 

PLANNING AND DEVELOPMENT OF THE AREA 

Notwithstanding the location of the airport in this resi¬ 
dential section, there is likely to be considerable construc¬ 
tion of homes adjacent to it. This is so because many of 
the federal employees desire to live in the county. In 
order to be within reasonable commuting distance of their 
work they must, by necessity, live in those sections of the 
county which are adjacent to Washington. Plans should 
lie developed by the local authorities for the orderly and 
proper growth of this area. 

TAXATION 

The State depends upon a relatively small tax on avia¬ 
tion gas to finance the services of its aviation division 
which are of benefit to all air lines, governmental and com¬ 
mercial. Under proper conditions the airport can be a 
source of revenue to the State and county. 

FINDINGS AND CONCLUSIONS 

1. The CAA has selected the Burke site for the location 
of an alternate airport to serve Washington. 

2. The CAA did not consult with the governing body in 
the county until after the site had been selected. 

3. The impact upon Fairfax county will be serious, in¬ 
volving the loss of considerable tax revenue. 

4. The CAA did not give serious consideration to the 
resolution of the General Assembly of Virginia. 

5. The State should retain its full jurisdiction over the 
area embraced within the airport in order (a) to in- 
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sure its rightful due tax-wise and (b) to avoid the 
( rea ;<>n widiin it of areas where its writ does not run. 

The Council wishes to express its sincere appreciation 
for the services rendered by the Committee. The public 
hearimr held by it and its investigations are the basis for 
this report. The members of the Committee are due a 
debt of gratitude. 

Kespec* fully submitted. 

[Signatures] 

G. EXCERPTS FROM “REPORT ON THE BURKE 
AIRPORT SITE CONTROVERSY”* 

[Special Xotr: As a general rule, the courts have no 
concern with the ultimate justification of any decision by 
an official who was has been invested with authority to 
employ discretion. It is futile for the disappointed side 
to ask the courts to substitute the court’s own opinion 
for that of the official. It has been suggested that this 
rule rests upon considerations of necessity and adminis¬ 
trative convenience. The sounder reason, appellant be¬ 
lieves, is that the courts not being empowered to make 
the decision in the first place, cannot make it in the 
second place. There being no basis on which the court 
can evaluate the wisdom of the decision, evidence as to 
its weaknesses is irrelevent. And since there is gener¬ 
ally no way to prove that a decision has not taken ac¬ 
count of all, or at least enough relevent data (if ac¬ 
count has been taken of any), evidence of matters not 
considered is usually immaterial. 

Whatever the true (or valid) basis of this general rule 
may be. it is like other rules in being subject to excep- 


* Dated September 7. 1951, and signed by Charles F. O’Neall 
as attorney for the Burke Airport Relocation Committee of the 
Burke Communities Civic Association. 
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tion. But the materiality and releveney of the follow¬ 
ing data is not even an exception to the general rule, for 
appellant does not attack the wisdom of defendant Saw¬ 
yer per se. Appellant’s attack is on his failure to con¬ 
sult, and in order to show the materiality of that failure, 
such data as the following is very much in point. Thus, 
appellant’s case is that TF the Secretary had consulted. 
IF lie had let the Supervisors scrutinize the supposed 
superiority of the Burke site over the Chantilly site, IF 
he had listened to the many disadvantages of the Burke 
site which do not obtain at Chantilly, IF he had listened 
to the arguments which show that the impact at Chan¬ 
tilly would have been far less severe than at Burke, and 
TF the Secretary had done this in the open-minded way 
that the statute contemplated, then he might have reached 
a decision to locate the airport at Chantilly; and since 
an airport at Chantilly would not have prejudiced appel¬ 
lant, and since but for the Secretary’s failure to consult, 
the Chantilly site might have been selected, it necessarily 
follows that appellant was materially and substantially 
prejudiced by the failure of the Secretary to consult. 
The issue is a factual one, and since it does not depend 
upon testing subjective mental processes, nor upon test¬ 
ing the criteria that were applied, it is well within the 
competency of a court. The issue is in no sense hypo¬ 
thetical, not only because it tests upon objective facts as 
well as predetermined and officially validated criteria, but 
also because appellant’s case (the materiality of defend¬ 
ant Sawyer’s failure to consult) requires only that he 
show that a reasonable Mr. Sawyer might have selected 
Chantilly instead of Burke TF he had listened (consulted) 
before deciding on Burke. The following pages summar¬ 
ize the objective nature of the almost unbelievable inap¬ 
propriateness of Burke as compared with Chantilly as a 
site for the supplementary airport for the District of 
Columbia.] 
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G. EXCERPTS FROM “REPORT ON THE BURKE 
AIRPORT SITE CONTROVERSY”* 

In 1941, Washington National Airport was opened to 
traffic. Today, only ten years later, this airport for 
which more than $25,000,090 of the taxpayers’ money 
has been appropriated is said by CAA to be saturated 
with traffic and unable to be expanded to meet the needs 
anticipated by 1955, 

• # * • 

The Burke Airport Relocation Committee freely ad¬ 
mits that the reason for its fight is that the building of 
an airport at Burke would destroy the suburban real 
estate value of their properties. But the record of the 
battle of the Committee refutes the proposition that the 
Committee has conducted a fight geared to any such con¬ 
sideration of private interest. The Committee is not ask¬ 
ing for special favors, nor is it asking that a genuine 
need be frustrated in order that the private interests of 
its members might prosper. 

# # * # 

To the present time, we know of only one matter that 
has been mistakenly reported by the Committee, and that 
is the distance between Burke and Washington National 
Airport. That the mistake was unintentional can be ver¬ 
ified by certain reporters of at least two newspapers 
who made the same mistakes themselves. The distance 
between Burke and Washington National Airport is ap¬ 
proximately 13 miles. The “minimum distance” be¬ 
tween such airports as the one proposed and Washington 
National Airport is 16 miles, according to “Airport 
Design” issued by CAA June 15, 1948. The reason the 


* Dated September 7. 1951, and signed by Charles F. O’Neall 
as attorney for the Burke Airport Relocation Committee of the 
Burke Communities Civic Association. 
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mileage figure was cited was to show that Burke is too 
close to Washington National Airport. At 13 miles, it 
still is. 

It will be helpful to review the merits of the present 
controversy but before doing so, it is desirable that there 
be no confusion as to the nature of the need that the 
CAA is supposed to be trying to meet. 

Nature of the Need 

First of all, the military authorities have categorically 
stated that no new airport is needed in this area for 
defense. In other words, the need is exclusively for 
commercial aviation purposes. 

Second, the need is not for an alternate airport. The 
characteristics of an alternate airport are related to its 
usability when the principal airport is closed to traffic. 

Third, the need is for a supplementary airport. The 
term “supplementary” retains its customary meaning 
when used in this context. Thus, Washington National 
will continue to be used to the utmost, and the supple¬ 
mentary airport will be the terminal facility for such 
schedules as cannot be accommodated at Washington Na¬ 
tional because of peak hour traffic. This means that the 
supplementary airport will be handling planes at the 
same time that Washington National is handling the very 
flights that made it necessary for the excessive demand 
to bo scheduled to the supplementary airport. Basically, 
the supplementary airport will serve as the terminal for 
long distance and international flights. 

From the foregoing, it is clear that the most basic re¬ 
quirement for the supplementary airport is that it be 
completely usable simultaneously with Washington Na¬ 
tional. 
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Prince William County requested that the new airport 
be located in its limits, but the CAA has reported no 
study of the various sites available there. According to 
one of the men in Manassas who talked with CAA site 
selection engineers, the CAA at that time declared that 
the new airport had to be 17 miles inland from the Poto¬ 
mac. Tie showed representatives of the Burke Airport 
Relocation Committee where he drew that 17 mile line 
on his map. What has happened to that rule of CAA? 
It happens to be a good rule since it would allow for 
appropriate clearance between Washington National and 
a new supplementary airport. 

Site Selection Criteria 

According to the CAA textbook “Airport Design” of 
June 15, 1948, there are two categories of criteria for the 
selection of airport sites: (a) safety factors, and (b) eco¬ 
nomic factors. Tn speaking of safety factors in general, 
the CAA booklet says: 

“Safety of aircraft operations is of primary im¬ 
portance in the selection of an airport site. On this 
point there can be no compromise in favor of other 
considerations. ’ ’ 

The booklet lists as safety factor number two the prob¬ 
lem of “location with respect to existing airports.” Ac¬ 
cording to that booklet, the “minimum distance” between 
two airports such as Washington National Airport and 
the proposed supplementary airport should be 16 miles. 
As has been pointed out, the Burke site is very consider¬ 
ably closer to Washington National Airport than this 
recommended minimum. The 1949 edition specifies 4 
mile clearance for each such airport when contact -weather 
prevails, but this area requires considerable instrument 
flying. 

The same CAA textbook contains another very inter- 
esting statement: 
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. . it is false economy not to exceed the minimum 
requirements (whenever possible, since) the utility 
of an airport is based on its ability to provide a 
place for airplanes to land and take-off in safety.” 

Surely, no one can quarrel with this proposition. The 
Committee’s point is that the CAA has not only failed to 
exceed the minimum requirements in the interest of 
hedging against future developments, but in fact has not 
even met the bare required minimum which experience 
has already established. 

The Committee has always said that accessibility is 
an important consideration in judging an airport site. It 
is obvious that if an airport is too far removed from the 
traffic generating area, the people will not use it. It is 
equally obvious and considerably more important, how¬ 
ever, to bear in mind that if an airport is too close to 
another airport to be able to be used to design capacity, 
it does not matter how convenient or accessible it is to 
reach by car. 

Burke Compared with Chantilly 

The CAA discarded all but two of the 6 sites it is 
supposed to have studied. At the last, only Burke and 
Chantillv were being seriouslv considered. It is there- 
fore appropriate to review the relative merits of these 
two sites. 

(a) The Proximity Irsite: Burke is too close to Wash¬ 
ington National to permit the full use of both that air¬ 
port and the new supplementary airport which would 
cost upwards of $37,000,000 without hangars. On page 
A.4 of CAA’s report dated June 13, 1951, it is admitted 
that only 36 movements instead of 60 movements an hour 
could be accommodated at Burke during instrument 
weather for approaches from the north due to inability 
of accommodating dual primary stacks. The reason dual 
primary stacks cannot be provided north of Burke is 
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that it is too close to Washington National Airport. 
Chantilly is sufficiently distant from Washington National 
to permit full utilization of both airports. Note, please, 
that no such trick phrase or weasel wording as “maximum 
operation of both airports” is here used. Chantilly is 
far enough away from Washington National Airport to 
permit full operation of both airports. Burke is not. 

(b) Air Obstructions awl Dun per Arras: The CAA spe¬ 
cifically admits that two “danger areas” lie immediately 
south of the Burke site. CAA further admits that both 
would have to be modified before the Burke site could be 
used fully for approaches from the south. Chantilly is 
not subiect to any such defect. Although CAA has in¬ 
sisted that it is of “the opinion” that these “danger 
areas’' can bo modified, they had not been modified when 
representatives of the Committee last talked with the 
CAA officials. Further, CAA has never said that it was 
confident that a modification could be effected that would 
be respected by the military authorities in time of na¬ 
tional emergency or war, and both of these danger areas 
are of a military nature. 

(c) Relative Construction Costs: According to the CAA, 
the initial installation at Burke would cost almost 40% 
more than at Chantilly. The Committee estimates, and 
admits that it is onlv an estimate, that the total differ¬ 
ence between Chantilly and Burke would be about $10,- 
000.000 savings of taxpayers money. Not only will it 
cost considerably less to build at Chantilly, but a better 
airnort will result: better in terms of flatter runways, 
and better in term< of air traffic. (Note: the above sav- 
ing< includes addition of 1,a0() feet to the east/west run- 
wavs to meet ICAO recommended engineering practices). 

(d) Nuisance Factor: Planes could operate from Chan¬ 
tilly with los< noise disturbance to residents of Northern 
Virginia and tbe District of Columbia than from Burke. 
The Burke site would directly increase the noise in a 
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most disagreeable mariner over Annandale, Falls Church, 
Arlington County, and at least indirectly cause an in¬ 
crease of noise over Alexandria and to a lesser extent, 
over the District of Columbia. Planes arriving at and 
departing from the Chantilly airport would have no need 
to fly over the District of Columbia and would not even 
indirectly cause an increase in noise levels in Alexandria 
or the District of Columbia. 

(e) Economic Impact: Burke lies about IS miles from 
the 'White House, and can be reached in easy commuting 
time via the Shirley Highway. Consequently, Burke is 
an ideal area for suburban development. Tt has not yet 
had a chance to establish itself in the real estate market 
due to the fact that the Shirley Highway has not yet 
been open a sufficient period of time to establish a broad 
basis of public recognition of the advantage it offers. 
The proposed 4,500 acre airport site at Burke would 
place a fester in the very heart of the 40,500 acre Burke 
area. Future residential development of suburban homes 
would bo seriously curtailed. On the other hand, Chan¬ 
tilly is not so favorably located as regards presently 
foreseeable residential development. Chantilly is pri¬ 
marily a farming area and, as such, generally regarded 
as better land. However, the Burke properties are 
valued primarily as land for subdivision development. 
An Airport at Burke would “destroy” thousands of pros¬ 
pective homes. An airport at Chantilly would not. 

ff) Accessibility: The Burke site is presently 8 to 10 
minutes closer to Washington than Chantilly. CAA esti¬ 
mates that with a new access road from the Shirlev 

• 

Highway into Burke, total driving time to Burke would 
be about 25 minutes. The Committee estimates that a 
very real savings in time could be made by improve¬ 
ments to tbe road to Chantilly since several real traffic 
situations could be remedied on that road. Further, the 
improvements made along the route to Chantilly would 
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benefit a considerable number of present commuters liv¬ 
ing in Northern Virginia a^ well as the airport at Chan¬ 
tilly, whereas the money spent on the road to the Burke 
airport would go almost exclusively to serve the airport. 

(g) Interchange: The airport at Chantilly would be about 
8 miles further away from Washington National than 
Burke. Access from Chantilly would be over the Little 
River Road, much of which has recently been improved 
to a three lane highway and now permits of rapid traffic. 
Translated into minutes, the airport at Chantilly should 
require not more than ten additional minutes. 

(h) Future Aircraft Needs: The airport at Chantilly 
could be expanded at relatively minor cost if and when 
increased traffic requirements should dictate. The expan¬ 
sion at Burke would be relatively more costly due to 
“rugged” terrain (the adjective is from the CAA re¬ 
port). We stand on the threshold of jet power in avia¬ 
tion. No one really knows with assurance what the re¬ 
quirements of aircraft will be in 1965. Prudence would 
advise a little watchful waiting until the jet picture be¬ 
comes a little clearer. 

(i) Instrument Landing Mistakes: This is properly a 
consideration of the ‘‘proximity issue” but since it is 
not a constantly recurring matter, it is discussed sepa¬ 
rately. The southerly instrument outpost for Washing¬ 
ton National Airport is the Mount Vernon marker. This 
marker lies about 10 miles east of the north/south axis 
of Burke. At present speeds (conservatively using 240 
m.p.h.) this represents only 2 1 /L > minutes. A pilot could 
very easily mistake the new signal which would be in¬ 
stalled as the outer marker for Burke as being the Mount 
Vernon marker. Undoubtedly, radar survellience could 
correct such a mistake, but when mistakes are made at 
240 m.p.h. (relatively slow for aircraft) a considerable 
distance can be traveled before the corrective instruc- 
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tions reach the pilot. This problem would not exist at 
the Chantilly airport. 

(j) Simultaneous Use v'itk Washington National: If the 
CAA tries, publicly, to contend that both Washington 
National Airport and Burke can be operated on a north/ 
south basis in the same direction and at the same time, 
then the Committee will demand that they prove such a 
fact will be possible. The CAA has no reliable wind data 
on Burke and no one can say, with assurance, that a 
local wind at Burke will be coming from the same direc¬ 
tion as the local wind blowing at Washington National 
for the same hour. And lacking this information, the 
claim of simultaneous operation cannot be substantiated. 

As pointed out in the following sections, the airport 
at Burke will operate on either north to south or south 
to north whereas Washington National Airport will oper¬ 
ate along 4 differently direct runways, depending on the 
wind. 

At Burke, a north to south procedure will apply if the 
wind is blowing from anywhere in the southern 180°, 
that is to say, between [East] through South to [West]. 
But if the wind at Burke comes out of the other 180°, 
then a south to north procedure will apply. 

It must be obvious that a wind can be blowing from 
South of West at Burke (requiring a North to South 
procedure) when it is blowing North of West at Wash¬ 
ington National Airport requiring a Southwest to North¬ 
west procedure. Tn such a case, planes taking off from 
Washington National will head directly into the traffic 
area for planes trying to land at Burke. And that is no 
way to run airlines. And that problem would not exist 
at Cliantillv. 
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CAA’s Recommended Design 

The design for the supplementary airport which CAA 
considers “ideal” is one which contemplates basic opera¬ 
tion on a north/south axis. It would have two 10,000 
foot north south runways offset by 5,000 foot and with a 
6,000 foot overlap. With such long runways, the adverse 
effect (drift) of cross winds can be overcome by letting 
the aircraft touch down at speeds considerably in excess 
of their rated landing speeds. The long runway gives 
them plenty of distance in which to come to a stop 
safely, and also allows for missing the exact beginning 
of the runway where a miss of a few seconds means a 
great many feet when a high speed landing is made. 

To this axial operation, the CAA proposes a secondary 
runway of 7,000 feet east/west to be used for westerly 
take-offs when (and if) there is greater need for de¬ 
parture runway facilities than the 10,000 foot normally 
assigned for take-offs can provide. 

Tf it is assumed that a secondary runway is required, 
then tlie recommendation of the International Civil Avia¬ 
tion Organization of the United Nations should be fol¬ 
lowed. The ICAO's recommended engineering practice 

is that the length, of such a secondarv runwav should be: 

• • 

“Generally not less than S5% and never less than 
70% of the length of (the main runway).” 

The CAA has offered no reason for ignoring the recom¬ 
mendation of ICAO. 

It is curious to note that the CAA plans to build the 
east west runway and only one of the north/south run¬ 
ways at the time the ‘‘first stage” development is under¬ 
taken. CAA offers no reason to support such a decision 
although it is obvious that the basic element of the pro¬ 
posed design (which is the dual off-set component) should 
be constructed first. 
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CAA’s design also calls for a 5,000 foot off-set in 
order to insure maximum operation under instrument 
weather conditions. At the Burke site, this requirement 
has been compromised and only 4,500 feet of separation 
is considered possible by CAA. The true significance of 
this compromise may not become evident for some time, 
but the missing 500 feet may make the difference between 
ability and inability to accommodate simultaneous land¬ 
ings when and if traffic so demands. Meanwhile, it is 
interesting to observe that the Chantilly requires no such 
compromise. 


What Will the Airport Cost? 

A deliberate effort has been made to create the im¬ 
pression that the airport would cost $14,000,000 but that 
it could later be expanded to a $37,000,000 airport. The 
facts do not justify any such statement. 

The design of the airport is such that its usability de¬ 
pends upon its being completed. In other words, the 
present plans of CAA to build the east/west runway 
and part of ove of the north/south runways will result 
in an airport that has such short runways as to really 
require close adherence to wind directional techniques. 
But, it will not have enough runways to really follow 
basic wind directional procedure. 

The Committee does not recommend another short¬ 
runway wind-directional type airport. The basic plan 
the CAA has decided unon is in fact desirable. But that 
airport will cost over $37,000,000 according to CAA. 

Since the Committee believes that the public should be 
honestly informed as to what the airport is going to cost, 
the Committee believes that talk about a $14,000,000 
airport should be stopped. That figure is absolutely mis¬ 
leading. 
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ATA’s Recommended Air Traffic Patterns 

At a recent conference dealing with the Burke airport 
matter, a representative of the ATA (Air Transport 
Association of the United States) submitted a chart with 
explanatory text which purports to show a solution to 
the air traffic problems between the Burke site and Wash¬ 
ington National Airport. The ATA chart indicates a 
traffic area 16 miles wide (east/west) for the Burke site 
and 26 miles long (north/south). At the same time, the 
ATA chart prescribes a traffic area only SVL> miles wide 
(east/west) for Washington National Airport. 

The facts of the situation do not justify any such solu¬ 
tion. Washington National Airport is a multi-directional 
airport and. with its short runways (3S40, 4760, 5110 and 
6740 feet respectively) requires and nscs wind-directional 
landings and take-offs. 

Tf an airport which operates on a straight line (north/ 
south) axis requires an air traffic area 16 miles wide 
(east./west) then quite obviously an airport that must 
operate in various directions (because of shorter run¬ 
ways) cannot safely get by on a narrower air traffic area 
and still operate at capacity. Tt is to be remembered 
that Washington National is rated as being the third 
busiest airport in the United States, and there is no plan 
to reduce its present operating capacity even when and 
if a new supplementary airport is built. 

Tt might have been the intention of ATA to picture in¬ 
strument landing patterns on its chart. However, it did 
not do this. Thus, the chart shows a primary stack north 
of Washington National Airport despite the fact that 
Washington National does not have instrument facilities 
to accommodate a primary stack to the north for final 
approaches. Further, the instrument patterns must be 
shown from the outer markers (generally 15 miles from 
the airport) and these are not shown on the ATA chart. 
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In any event, the CAA has stated that the Burke site 
cannot accommodate dual primary stacks to the north. 
However, the ATA chart does help prove the fact that 
the Burke site is too close to Washington National. 

The final sentence of the ATA’s explanatory text is 
to the effect that if the standard traffic pattern were 
superimposed on the Annandale site, it: 

“. . . would have a limiting effect upon the existing 
capacity of Washington National as well as upon 
takeoffs to the North from Andrews Field.” 

That, we believe, is an honest statement. But, who can 
explain why an airport at Burke would not conflict with 
Washington National which is only 13 miles away, when 
an airport at Annandale would conflict with Andrews 
Field? Anyone who will take the trouble to look at a 
map will see that Annandale is much further away from 
Andrews field than Burke is from Washington National 
Airport. 

The significant fact is that an airport at Chantilly will 
conflict with neither Andrews, Bolling, Anacosta, Wash¬ 
ington National nor Eebee Field. On the other hand, an 
airport at Burke would definitely conflict with Bolling, 
Anacosta, and Washington National, each of which is 
already in conflict with Andrews. Further, the Burke 
site would either be made relatively unusable by increased 
activity at Eebee Field (which lies less than 3Yj miles 
east of the proposed site at Burke) or that field would 
have to be permanently written off the books. 

# • # ♦ 

The Washington Board of Trade’s Endorsement 

The Washington Board of Trade has publicly given 
five reasons for endorsing the selection of the Burke site. 
Each of their reasons will be commented on in the order 
originally given by the Board. 
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(1) Safety: The Board said: 

“Because of its elevation (the average runway ele¬ 
vation will be 3S0 feet above sea level) it is gener¬ 
ally free of ground fogs and low visibility”. 

The Committee’s comment on this is in four parts: 

(a) It is utterly ridiculous to assume that because a 
runway is .“SO feet above sea level it will be free of 
ground fog. 

(b) The people who live in Burke can swear to the fact 
that there is plenty of ground fog there. 

(<•) It is more exact to list ground fog as a “useabilitv” 
factor than as a “safety” factor. CAA does list visi¬ 
bility as a “safety factor” in site selection, but since 
prudent airport management suspends operation when 
ground fog becomes a threat to safe aircraft operation, 
the presence or absence of ground fog is a matter re¬ 
lated to util it v of the airport rather than to safetv. 

(d) This in no way makes Burke better than Chantilly. 

(2) Proximity to Washington: The Board said: “It is 
estimated that 25 minutes will be required to reach the 
airport from the zero milestone on the Ellipse via Shirley 
Highway". 

The Committee takes no issue with this proposition. 
However, this fact is an argument against using Burke 
as an airport site. Immediate accessibility toWashington 
is a primary reason for allowing the Burke area to de¬ 
velop logically and normally into a suburban develop¬ 
ment rather than to infect the entire Burke area by the 
location of such a detrimental operation as a major air¬ 
port. 

(3) Traffic Control: The Board said: ‘‘Burke is a suf¬ 
ficient distance away from National to permit maxium 
utilization of the new field simultaneously with the op¬ 
eration of National.” 
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This proposition has been dealt with elsewhere in this 
report. A sufficient answer is that even CAA admits 
lhat approaches to Burke from the north would in fact 
be cut down from GO to 3G movements per hour. And 
36 operations per hour is not “maximum utilization” of 
an airport otherwise capable of handling 60 operations 
per hour. 

(4) Topography: The Board said: “The topography 
of the Burke area is such as to render it adaptable as an 
airport site with a minimum amount of engineering”. 
For answer, the Committee quotes from the CAA report 
at page 5 as follows: 

“Unless the air port is located on the relatively level 
terrain of the Chantilly area, it is not possible to 
obtain acceptable grades without moving tremendous 
quantities of earth.” 

And on page 30, the CAA report says, wider the heading 
“ Topography": 

“With the exception of the Chantilly area, the gen¬ 
eral topography of each site is rugged.” 

And on page 32 of the CAA report the relative earth¬ 
work quantities for Burke and Chantilly are given— 

for Burke 17,749,000 cubic yards 

for Chantilly 5,504,000 cubic yards 

excess at Burke 12,245,000 cubic yards 

(5) Resettlement: The Board says: “Surveys conducted 
by CAA reveal that the Burke site requires the dis¬ 
placement of fewer homes and persons than any other 
site which fulfills the above conditions.” 

The Committee has examined the CAA report carefully. 
No such statement is contained in it. Possibly, the Board 
of Trade is quoting from another CAA report, but it 
certainly is not ([noting from CAA’s Site Selection report. 
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Why Does CAA Insist on Burke? 


Many people have asked the question, “Since the 
Burke site is so inappropriate, why does the CAA insist 
on using it, and why do not the airlines themselves ob¬ 
ject." The Committee oilers two reasons by way of 
possible explanation. 

No. 1. Evidently, CAA feels that it ought to try and 
help the airlines compete for the Washington/New York 
traffic. The theory seems to be that if a prospective 
passenger has te spend 40 minutes driving to the new 
District of Columbia airport, that might be just enough 
delay to cause him to decide to take a train. According 
to the CAA report, the present driving time to Burke is 
:»0 to .”>2 minutes, but with a new access road from the 
Shirley Highway to Burke, it is expected that this time 
could be cut to 2-’> minutes. Under present conditions, 
it takes 40 minutes to drive to Chantilly, according to the 
sain** CAA report. And because of the possible differ- 
enee of lb minutes (which is assumed to be critical as 
regards (he Washington New York traffic competition) 
the CAA is insisting on Burke. 


No. 2. Possible some of the airline officials mav like 
the idea of the shorter driving time to Burke. It would 
make i: easier for them to compete with the train service 
to Now York. They could still make airline passengers 
wait 1b to 30 minutes for baggage after they arrive: 
they could still require passengers to report to the air¬ 
port lb to 20 minutes before the plane departs. 

But the contention of the Committee is that it does 
not matter why CAA wants to insist on the Burke site, 
and further, that the failure of the airlines to object 
U immaterial. If the Burke airport were built, and if 
it then Ir'eamo obvious even to C A A that it was a mistake. 
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that mistake would not cost OAA or the airlines a tiling*, 
hhey do not pay tin* hill. They would simple ask for 
another new airport. 


Frankly, it is difficult to believe that the major execu¬ 
tive of the airlines would really want an airport built at 
!>urke it they knew all ol the facts. Some of them must 


realize that they cannot afford to antagonize the public 
unnecessarily, and an airport at Burke would increase 
noise at Falls Church, Arlington County, Alexandria 
and Washington as well as in Fairfax County, without 
anv commensurate advantage to the airline's. 


The recent action of the City of Alexandria in estab¬ 
lishing mandatory flight levels is only the beginning of 
a contest that the airlines cannot hope to win. The CAA 
may try to help them, but when the chips are down, it 
it will become evident that many more voters live in houses 
that operate airlines. The thoughtful and farsighted 
airline executive would doubtless agree that airports 
should be so located as to avoid needless disturbances 
to the very people his airline hopes to win as customers 
and who are paying the subsidies he needs to stay in 
business, especially when, by doing so his planes would 
have the advantage of a safer and more useable airport. 


Conclusion 

The Burke site is not suitable for a supplementary 
airport for the District of Columbia Friendship Inter¬ 
national Airport is. The Chantilly site is too. Use 
of Friendship International can be obtained at a tre¬ 
mendous savings of tax payers’ money and give special 
benefits in the form of increased frequency of air service 
in the Washington/Baltimore area. Or, a new airport 
could be built in Chantilly, Virginia, with a savings of 
millions of the taxpayers money and a much better and 
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safer airport for the District of Columbia would be the 
result. 

In the face of these facts, the proposal to build a $37,- 
000,000 airport at Burke ought to be disapproved. 

/s/ Charles F. O’Neall 
Charles F. O’Neall 
Attorney for Burke Air¬ 
port Relocation Committee 


Sentombcr 7, 1051 
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IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

JONES JASPER, 

In (fare* of Charles F. O’Neall 
1025 Connecticut Avenue, N.W., 
Washington 6, D. C. 

Plaintiff, 

v. 

CHARLES SAWYER, 

3331 “0” Street, N.W., 

Washington 7, D. C. 

J. HOWARD McGRATH, 

5100 39th Street, N. W., 

Washington, D. C. 

Defendants. 


Civil Action No. 3504—51 


Complaint for Injunctive Relief 

To The Honorable Judges of the United States Dis¬ 
trict Court for the District of Columbia: 

Jurisdiction 

1. This Court has jurisdiction of this action which is 
of a civil and equitable nature by virtue of jurisdiction 
over the persons of the defendants against whom this ac¬ 
tion is personally brought. The cause of action arises 
under the Constitution and laws of the United States, 
including without limitation, the Fifth Amendment to the 
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Constitution of the United States and Sections 11-306, 
and 11-325 of the District of Columbia Code, 1940 Edi¬ 
tion; and the value of the property rights herein sought 
to be protected exceeds the amount of Three Thousand 
($3,000) Dollars. 

2. Plaintiff, Jones Jasper, is a citizen and resident of 
Fairfax County, Virginia. 

3. Defendant, Charles Sawyer, is Secretary of Com¬ 
merce of the United States, and has an office and resi¬ 
dence in the District of Columbia. 

5 4. Defendant, J. Howard McGrath, is Attorney 

General of the United States, and has an office and 
residence in the District of Columbia. 

Cause of Action 

5. Plaintiff owns 100 acres of land more or less in 
Fairfax County, Commonwealth of Virginia, and im¬ 
provements thereon including without limitation, a house 
wherein he lives with his wife and three children, a house 
occupied by persons employed by plaintiff to work upon 
said land, barns, sheds, and outbuildings. For more than 
five years plaintiff has utilized said property as his 
family residence, and for the purpose of raising cattle, 
livestock and chickens, and raising foodstuffs for the 
same. Said property was acquired and the activities 
above described begun and the improvements constructed 
thereon more than five years prior to the filing of this 
complaint. 

6. On June 13, 1951, defendant J. Howard McGrath, 
acting at the request of defendant Charles Sawyer, and 
acting by and through George R. Humrickhouse, T T nited 
States Attorney for the Eastern District of Virginia and 
A. Carter Whitehead, Special Assistant to George R. 
Humrickhouse, filed in the United States District Court 


for the Eastern District of Virginia, Alexandria Division, 
a petition to take for the United States the fee simple 
title to 4,520 acres of land more or less located in Fair¬ 
fax County, Virginia. Said case is captioned ‘‘The 
United States of America, Petitioner, v. 4,520 acres of 
land more or less located in Fairfax County, Common¬ 
wealth of Virginia, P. E. Seery, et. al, Defendants’ * and 
is numbered “Miscellaneous No. 69S”. Said petition 
cites as authority for the condemnation of the said 
6 land the following Acts of Congress: 

(a) The Act of Congress approved August 1, 
1SSS (25 Stat. 357, Title 40 USC, Sec. 257) 

(b) Public Law 762, 81st Congress, Second Ses¬ 
sion, and 

(c) The Supplementary Appropriation Act of 
1951, Public Law S43, Slst Congress, Sec¬ 
ond Session. 

7. The Act of Congress approved August 1, 1888, does 
not confer upon the Secretary of Commerce authority to 
acquire title to land in the Commonwealth of Virginia 
to be utilized as a civil airport. 

8. To the extent that Public Laws 762 and S43, 81st 
Congress, Second Session, purport to authorize the con¬ 
demnation of land in the Commonwealth of Virginia for 
the construction, maintenance, and operation of a civil 
airport, they are null, void, and unconstitutional, as 
constituting the attempted exercise of power not delegated 
to the Congress inasmuch as said Acts purport to au¬ 
thorize the taking of private property in the Common¬ 
wealth of Virginia for use as a civil airport, which would 
be a municipal and non-governmental utility for the Dis¬ 
trict of Columbia and since the proposed taking is not 
for a public or governmental purpose it is without due 
process of law and in contravention of the Fifth Amend¬ 
ment to the Constitution of the United States. 
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9. Plaintiff is informed, believes and alleges that de¬ 
fendants are now preparing, and if not restrained and 
enjoined by this Honorable Court will shortly file in the 
Alexandria Division of the United States District Court 
for the Eastern District of Virginia the aforesaid “Mis¬ 
cellaneous No. 69S”, a Declaration or Declarations of Tak¬ 
ing, purporting thereby to vest in the United States for 
the purposes aforesaid, title to all or a part of the land 
involved in suit aforesaid. 

7 10. Plaintiff owns no property which is the sub¬ 

ject matter of the aforesaid “Miscellaneous No. 
698”. Plaintiff is informed and believes and alleges that 
defendants, unless restrained and enjoined by this Honor¬ 
able Court, will solicit owners of land involved in the 
aforesaid “Miscellaneous No. 698” to accept monies de¬ 
posited with a Declaration or Declarations of Taking as 
just compensation or as partial just compensation for 
their lands, and to thereby obtain their consent to the tak¬ 
ing of said land by condemnation and to the entry of final 
judgments respecting said land in the aforesaid “Miscel¬ 
laneous No. 698”. 

11. That defendant Sawyer has given public notice of 
his intention to, and unless restrained and enjoined by 
this Honorable Court will, construct, maintain, and oper¬ 
ate on the tract of land involved in the aforesaid “Mis¬ 
cellaneous No. 69S” an airport, inviting, soliciting, and 
bringing about the landing thereon and taking off there¬ 
from of the largest, heaviest, and most powerful types of 
civil aircraft for commercial purposes. 

12. Plaintiff is informed, believes, and alleges that his 
property in Fairfax County, Virginia, referred to above, 
is located approximately 3,100 feet from the west end of 
the proposed East-West runway to be located on the 
land involved in the aforesaid “Miscellaneous No. 698” 
and that his property will be directly in the path of flight 



of aircraft landing on or taking off from said East-West 
runway. A plat showing the property upon which it is 
proposed to construct the airport referred to herein is 
hereto attached, marked “Exhibit A” and by this refer¬ 
ence made a part hereof. 

13. Plaintiff is informed, believes and alleges that the 
taking off from and the landing of aircraft on said air¬ 
port and particularly as respects the East-West runway 
thereof will result in the frequent operation of large, 
heavy, powerful multi-engined civil aircraft over plain¬ 
tiff’s property at an altitude below the navigable 

S airspace above his property and would thereby con¬ 
stitute a continuing trespass to his property. 

14. Plaintiff is informed, believes and alleges that 
such operation of such aircraft will endanger persons and 
animals upon plaintiff’s property. 

15. Plaintiff is informed, believes and alleges that such 
operation of such aircraft will result in loud, startling, 
and distracting noises, and glaring lights at night, so that 
plaintiff’s property will become and continue unfit for 
residential or for the raising of livestock, chickens or 
similar activities, and will seriously restrict and impair 
the use of said property for any purpose whatsoever, to 
his substantial economic loss. 

16. If defendant Sawyer carries out his announced in¬ 
tention to operate said airport as aforesaid, plaintiff will 
be forced to abandon his home located upon his property 
above-described, which greatly exceeds Three Thousand 
($3,000) Dollars in value, as well as the activities w*hich 
he now conducts on said property, and recovery of money 
damages will not constitute an adequate remedy for the 
injury which will be inflicted of plaintiff by defendants’ 
unlawful acts. 
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17. If defendant Sawyer carries out his announced 
intention to operate said airport as aforesaid, plaintiff’s 
property will be taken without due process of law and 
without just compensation being paid therefor, and in 
violation of the guarantees of the Fifth Amendment to 
the Constitution of the United States. 

18. Plaintiff verily believes and so alleges that each 
and every act of the defendants herein sought to be 
restrained is an act in excess of their authority as public 
officers. 

19. Plaintiff is without adequate legal remedy for the 
wrongs and damages which defendants threaten to inflict, 
and will inflict upon plaintiff unless restrained and en¬ 
joined by this Honorable Court, and will be irreparably 
injured thereby. 

WHEREFORE, THE PREMISES CONSIDERED, 
plaintiff prays: 

9 (a) That summons issue to each defendant to 

appear herein, and to answer the allegations of 
this complaint, and to abide by and perform such orders 
and decrees as the Court may enter. 

(b) That this Court enter, herein, a Preliminary In¬ 
junction restraining and enjoining defendants and all 
parties acting upon their requests, instructions, or in 
concert with either or both of them from further prose¬ 
cuting the case of “The United States of America, Peti¬ 
tioner, vs. 4,520 acres of land more or less located in 
Fairfax County, Commonwealth of Virginia, P. E. Seerv, 
et. al. Defendants, Miscellaneous No. 698”, and further 
restraining defendants and all parties acting upon their 
instruction, requests, or in concert with either or both of 
them from filing or causing to be filed any Declaration 
of Taking in connection with said case, and restraining 
defendant Sawyer from requesting defendant McGrath 





or any other person to file any suit to condemn any land 
in the Commonwealth of Virginia situated within 12,500 
feet of the property owned by plaintiff and described 
herein, for the construction, operation or maintenance of 
a civil airport to service the District of Columbia, and 
further restraining defendant Sawver from inducing, so- 
liciting, or causing the operation over plaintiff’s prop¬ 
erty of multi-engined civil aircraft at an altitude below 
the navigable airspace above plaintiff’s property. 

(c) That upon final hearing, this Court enter an order 
permanently restraining and enjoining defendants and all 
parties acting upon their requests, instructions, or in 
concert with either or both of them from further prose¬ 
cuting the case of “The United States of America, Peti¬ 
tioner. vs. 4,520 acres of land more or less in Fairfax 
County. Commonwealth of Virginia, P. E. Seerv, et. al, 
defendants. Miscellaneous No. 60S”, from filing in con¬ 
nection with said case any Declaration of Taking and 

restraining and enjoining defendant Sawyer from 
10 constructing, maintaining, and operating a civil air¬ 
port within 12,500 feet of the property of plaintiff 
herein described. 

(d) That plaintiff have such other and further relief 
in the premises as equity and justice may dictate. 

/s/ Charles F. O’Neall 
Charles F. O’Neall 
1025 Connecticut Avenue, N.W. 
Washington 6, D. C. 

REpublic 1557 

/s/ Paul D. Page, Jr. 

Paul D. Page, Jr. 

Washington Building 
Washington 5, D. C. 
MEtropolitan 1976 
Attorney for Plaintiff 
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Signed: 

/s/ Jones Jasper, 

Jones Jasper, 

Plaintiff. 

Care of Charles F. O’Neall, 

1025 Connecticut Avenue, N. W., 

Washington 6, D. C. 

• • • * 

11 Filed Sep 10 1951 Harry M. Hull, Clerk 

Motion to Dismiss 

The defendants move the Court as follows: 

1. To dismiss the action on the ground that the com¬ 
plaint fails to state a claim upon which relief can be 
granted. 

2. To dismiss the action on the ground that the United 
States, a sovereign not amenable to suit, is an indispen¬ 
sable party defendant. 


12 Filed Oct 2 1951 Harry M. Hull, Clerk 

Plaintiff’s Motion for the Convocation of a Statutory 
Court of Three Judges 

Plaintiff moves for the convocation of a statutory court 
of three judges pursuant to Sections 2282 and 2284 of 
Title 2S USCA, in order that plaintiff’s prayers for in¬ 
terlocutory and permanent injunctions and other or fur¬ 
ther relief, may be heard as required by law, it being 
alleged in the complaint in the above entitled cause, that 
Public Laws 762 and 843, 81st Congress, are void and 
unconstitutional and that defendants should be restrained 




from from carrying out the activities purportedly author¬ 
ized by said acts since by so doing, defendants would 
violate Constitutional rights of plaintiff. 


50 Filed Oct 25 1951 Harry M. Hull, Clerk 

Opinion 

Charles F. O’Neall, Esq., and Paul D. Page, Jr., Esq., 
for the plaintiff. 

Thomas L. McKevitt, Esq., and Walter Williams, Esq., 
both of the Department of Justice, Washington, D. C., 
for the defendants. 


This is an action by an adjacent property owner to 
enjoin the Secretary of Commerce and the Attorney Gen¬ 
eral of the United States from taking by eminent domain 
certain property in the State of Virginia for use as an 
airport. 

The matter is now before this Court on an application 
made by the plaintiff for the convening of a three-judge 
statutory court, pursuant to section 22S2, Title 28, of 
the United States Code, the claim being made by the 
plaintiff that the statute under which the defendants are 
proceeding is unconstitutional. The statute pro- 
51 vides that an injunction restraining the enforce¬ 
ment of an Act of Congress because of repugnance 
to the Constitution of the United States shall not be 
granted by any district court or judge unless the appli¬ 
cation is hoard and determined by a district court of 
three judges. 

Tt, is well-settled that in order to justify the convening 
of a three-judge court, pursuant to the statute to which 
reference has been made, the constitutional question raised 
must be substantial, and a mere assertion of unconstitu- 
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tionality is insufficient. It must appear that the question 
is a reasonably debatable one. It has been further held 
that if the point raised in support of the allegation of 
repugnance to the Constitution is one that has been de¬ 
termined by binding decisions of the Supreme Court, this 
circumstance precludes the question from being regarded 
as substantial. 

The principles governing these matters were laid down 
by the Supreme Court in California Water Service Co. 
v. Redding , 304 U. S. 252, 254-255. In that case the 
Court stated: 

“We have held that Section 266 of the Judicial Code 
does not apply unless there is a substantial claim of the 
unconstitutionality of a state statute or administrative 
order as there described. It is therefore the duty of a 
district judge, to whom nn application for an injunction 
restraining the enforcement of a state statute or order 
is made, to scrutinize the bill of complaint to ascertain 
whether a substantial federal question is presented, as 
otherwise the provision for the convening of a court of 
three judges is not applicable. (Cases cited.) We think 
that a similar rule governs proceedings under Section 3 
of the Act of August 24. 1937, as to the participation of 
three judges in passing upon applications for injunctions 
restraining the enforcement of federal statutes upon the 
ground of constitutional invalidity.” 

52 The Court goes on to say: 

“The lack of substantiality in a federal question 
may appear either because it is obviously without merit 
or because its unsoundness so clearly results from the 
previous decisions of this Court as to foreclose the sub¬ 
jects ’ 

These principles were strictly applied in this jurisdic¬ 
tion in the case of Osage Tribe of Indians v. Iches . 45 F. 
Supp. 179, 185, where it was pointed out that the three- 
judge procedure is an extraordinary one, imposing a 
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heavy burden on federal courts, with attendant expense 
and delav; a procedure, designed for a specific class of 
eases, sharply defined, which should not be lightly ex¬ 
tended. 

It appears that the Secretary of Commerce and the 
Attorney General are proceeding under the Act of Sep¬ 
tember *7, 1950, Public Law 762, Slst Congress, which 
authorized and directed the Secretary of Commerce to 
construct, operate, and maintain a public airport within 
or in the vicinity of the District of Columbia. The Act 
further confers upon the Secretary the power of eminent 
domain. It is alleged in the complaint that the airport 
is to be a municipal facility of the District of Columbia, 
located in Virginia. It is further asserted that it is 
unconstitutional to confer the power of eminent domain 
in connection with the construction and operation of a 
municipal facility for the District of Columbia, located 
outside of the District. 

The Court must, of course, take judicial notice of an 
Act of Congress, and if there is an inconsistency between 
the Act of Congress in question and a summary 
53 of its contents in the pleadings, the former must 
prevail. The Court construes the Act as not au¬ 
thorizing the construction of a municipal airport, but of 
a national or federal airport, to be located either within 
the District of Columbia or in its vicinity. 

It is settled by decisions of the Supreme Court, beyond 
peradventure of doubt, that the United States is clothed 
with the power of eminent domain. Even though the 
power was not expressly conferred by the Constitution, 
the power is implied and is incidental to carrying out 
other powers, Kohl v. United States. 91 I T . S. 367. The 
right of eminent domain which exists in the federal gov¬ 
ernment may be exercised by it within the states, so far 
as is necessary to the enjoyment of the powers conferred 
upon it by the Constitution. Under its power to regu- 




13 A 


late commerce between the states, as well as foreign 
commerce, it is fundamental that Congress may construct, 
maintain, and operate instrumentalities of such com¬ 
merce, California v. Pacific Railroad Co., 127 U. S. 1, 39; 
Luxton v. North River Bridge Co ., 153 U. S. 525, 529, eJ 
seq. Since the early days of the Republic, acting under 
this power as well as the power to maintain post offices 
and post roads. Congress constructed such instrumentali¬ 
ties of commerce as roads, highways, bridges, lighthouses, 
and the like. The power to do so is so well established 
that to question it does not present a substantial consti¬ 
tutional issue. At times Congress has maintained such 
instrumentalities through federal agencies, and at other 
times through corporations organized by its authority. 

It is clear that in the light of modern developments an 
airport is an instrumentality of both foreign and 
54 interstate commerce. While, to be sure, what con¬ 
stitutes a public use is a judicial question—and if the 
question is substantially debatable it would justify the 
convening of a three-judge court—nevertheless, when it 
is clear that the use for which it is sought to condemn 
property by eminent domain is a public one. there is no 
basis for a conclusion that a substantial question is pre¬ 
sented as to the constitutionality of the statute. 

The Court feels that it is beyond the rp^lm of debate 
that an airport is as much an instrumentality of com¬ 
merce as a highway, a bridge, a lock, a dam, a lighthouse, 
all of which have been constructed at various times in 
different places under the authority of Acts of Congress 
acting under the commerce power. The Court, therefore, 
reaches the conclusion that n substantial constitutional 
question is not presented, and the application for con¬ 
vening a three-judge court is denied. 

/s' Alexander TToltzoff 

United. States District Judge. 


October 3, 1951. 
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♦ * * 


# 


13 Filed Oct 3 1951 Harry M. Hull, Clerk 

Order Overruling Plaintiff’s Motion to Convoke 
a Statutory Court of Three Judges 

This matter having come on for hearing on the third 
day of October, 1951, on the plaintiff’s motion to convoke 
a statutory court of three judges and the Court having 
heard argument on said motion and it appearing that the 
complaint does not set out a substantial charge of un¬ 
constitutionality. 

It is ordered and adjudged that the motion be and 
hereby is denied. 

/s/ Alexander Holtzoff 
Judge 

* • # • 

14 Filed Oct 5 1951 Harry M. Hull, Clerk 

Amended Complaint for Injunctive Relief and for a 
Declaratory Judgment 

To the Honorable Judges of the United States District 
Court for the District of Columbia: 

Jurisdiction 

1. Plaintiff, Jones Jasper, is a citizen and resident of 
Fairfax County, Virginia. 

2. Defendant number one. Charles Sawyer, has an 
office and residence in the District of Columbia and is 
Secretary of Commerce of the United States. 

3. Defendant number two, J. Howard McGrath, has 
an office and residence in the District of Columbia, and 
is Attorney General of the United States. 
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4. This Court has jurisdiction over this action which 
is of a civil and equitable nature brought under Sections 
306 and 327 of Title 11, D. C. Code 1940 Ed., by virtue 
of jurisdiction over the persons of the defendants against 

whom this action is personally brought. The claim 
15 of the plaintiff arises under the Constitution and 
Laws of the United States, including without limita¬ 
tion the 5th Amendment to the Constitution of the United 
States, and the value of the property rights of plaintiff 
herein sought to be protected by plaintiff exceeds the 
amount of three thousand dollars ($3,000.). 

Cause of Action 

5. Plaintiff owns 100 acres of land more or less, sit¬ 
uated in Fairfax County, Commonwealth of Virginia, and 
improvements thereon including without limitation, a 
dwelling wherein he lives with his wife and children, a 
dwelling occupied by persons employed by plaintiff, and 
further, plaintiff owns barns, sheds and other improve¬ 
ments on said property. For more than five years plain¬ 
tiff has utilized said property as his family residence, 
and for the purpose of raising cattle, chickens and other 
animals thereon and raising foodstuffs for the same, and 
for other lawful purposes. Said property was acquired 
and the described activities begun and the improvements 
thereon constructed more than five years prior to the 
filing of this complaint. 

6. The aforesaid property of plaintiff is by him held 
for the purpose of eventually selling parts thereof as 
building sites for residences and for the construction by 
plaintiff of residential improvements thereon for sale 
and/or lease for residential purposes, and plaintiff be¬ 
lieves. and alleges that in fact there will be an effective 
demand at prices satisfactory to the plaintiff for such 
building sites and for the rental of such structures as 
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the plaintiff may thereon build within the near future, 
provided the relief herein prayed is granted and plaintiff 
believes and alleges that if such relief be not granted, 
plaintiff will be irreparably damaged in that he will have 
no remedy to recover for such benefits as he would other¬ 
wise have from the sales and rentals above specified. 

16 7. On June 13, 1951, defendant J. Howard Mc¬ 

Grath. acting at the request of defendant Charles 
Sawyer, and acting by and through George R. Humrick- 
houso. Ignited States Attorney for the Eastern District 
of Virginia, and A. Carter Whitehead, Special Assistant 
to George R. Humrickhouse, filed in the United States 
District Court for the Eastern District of Virginia, Alex¬ 
andria Division, a petition to take for the United States 
the fee simple title to 4,520 acres of land more or less 
located in Fairfax County. Virginia. Said case is cap¬ 
tioned “The United States of America, Petitioner, v. 
4,520 acres of land more or less located in Fairfax Countv, 
Commonwealth of Virginia, P. E. Seery, et. al, Defend¬ 
ants” and is numbered “Miscellaneous Xo. 698.” Said 
petition cites as authority for the condemnation of the 
said land the following Acts of Congress: 

fa) The Act of Congress approved August 1, 1888 (25 
Stat. 357, Title 40 ESC. Sec. 257) 

(b) Public Law 762. 81st Congress, Second Session 
(hereinafter referred to as Public Law 762), and 
fc) The Supplementary Appropriation Act of 1951, 
Public Law 843, 81st Congress, Second Session 
(hereinafter referred to as Public Law 843). 

8. The Act of Congress approved August 1, 1888, cited 
above, does not confer upon defendant Sawyer authority 
to acquire title to land in the Commonwealth of Virginia 
to be utilized as a public or municipal airport for civil 
aircraft and further, the said Act does not confer upon 
defendant Sawyer authority to acquire avigation ease¬ 
ments or air space rights. 
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9. To the extent that Public Law 762 purports to au¬ 
thorize the condemnation of private land and avigation 
easements or air space rights over private lands in the 
Commonwealth of Virginia for the construction, protec¬ 
tion, operation, improvement and maintenance of a public 
or municipal airport in the vicinity of the District 
17 of Columbia for civil aircraft, it is null, void and 
unconstitutional, as constituting the attempted exer¬ 
cise by the Congress of power not delegated to the Con¬ 
gress. In support of this allegation, the plaintiff alleges 
the following facts: (a) The airport purportedly author¬ 
ized by the said statute would in fact be a facility of a 
municipal nature for the District of Columbia, and the 
mere fact that the Congress did not entrust the Govern¬ 
ment of the District of Columbia with the consruction 
and/or protection and/or operation and/or improvement 
and/or maintenance of said airport is without any sig¬ 
nificance inasmuch as the Government of the District of 
Columbia has no rights whatsoever as against the Con¬ 
gress of the United States and the Congress, under Clause 
17, Section 8, Article I of the Constitution of the United 
States is not required to delegate and/or entrust the 
District of Columbia Government with any functions in 
connection with public utilities and/or other facilities 
and/or public uses or governmental functions for the 
District of Columbia but may entrust any person or 
agency, including agencies and officials of the Federal 
Government with any such authority; that the Congress 
has no authority to construct, protect, operate, improve 
or maintain a facility for the District of Columbia outside 
the territorial limits of the District of Columbia unless 
the consent of the State wherein such utility be situated 
has given consent therefor and unless said land shall 
have been purchased, all as provided in the cited Constitu¬ 
tional clause, and said limitation on the Congress is ef¬ 
fective without respect to the agency through which or 
the official through whom the Congress attempts to ac- 


eomplish such a result, and plaintiff further alleges that 
Congress has no power to authorize the acquisition of 
land and/or interests in airspace for such a purpose by 
condemnation, and plaintiff further alleges that the said 
Act of Congress does not in anv wav indicate or 
IS declare or authorize said airport in terms different 
from those alleged by the plaintiff; (b) The said 
statute does not authorize the construction, protection,, 
operation, improvement or maintenance of said airport 
under the power to regulate Interstate Commerce (Clause 
3, Section 8, Article 1 of the Constitution) nor under the 
“Post Offices and post Roads” power (Clause 7, Section 8, 
Article 1 of the Constitution) and said Act cannot be 
construed as having been enacted under either of said 
powers of the Congress if said Act be judged on the face 
thereof together with the legislative history behind it as 
well as upon the factual result which would be achieved 
bv the accomplishment of the matters authorized bv such 
legislation since in {he light of these facts, the plaintiff 
alleges, the airport is a facility for the municipality of 
the District of Columbia and constitutes a municipal air¬ 
port. and the fact that said Act authorizes the construc¬ 
tion. protection, operation, improvement and maintenance 
of said airport only if in or near the District of Columbia 
is one factual consideration in support of plaintiff’s con¬ 
tention as to its unconstitutionality. 

10. Plaintiff further alleges that the said Act of Con¬ 
gress purports to authorize the exercise of jurisdiction 
in a governmental sense over the property to be con¬ 
demned, whereas in point of fact the Commonwealth of 
Virginia has not ceded, granted or in any manner au¬ 
thorized the Government of the United States the right 
to exercise any jurisdiction of any hind whatsoever over 
any property within the Commonwealth of Virginia, 
whether acquired by purchase, condemnation or other¬ 
wise, when such land is acquired for airport purposes 
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unless the purpose in the acquisition of such airport or 
landing field be to provide an airport or landing field for 
a military or naval purpose, and in support of this factual 
allegation the plaintiff cites, and by this reference incor¬ 
porates herein, the text of the 1940 Code of Vir- 
19 ginia, Title 7, Section 19; plaintiff further alleges 
that the Commonwealth of Virginia has not granted 
permission to the Government of the United States to 
exercise the power of eminent domain within said juris¬ 
diction except for the specific purposes enumerated in the 
cited provision of the Virginia Code; plaintiff further 
alleges that in fact the said Act of Congress does purport 
to authorize the exercise of governmental jurisdiction, 
whether exclusive or concurrent with the Commonwealth 
of Virginia, over the property to be acquired under the 
terms of said Act, and that to the extent that the Act 
does so authorize, it is null, void and unconstitutional as 
constituting the attempted exercise of power not delegated 
to the Congress inasmuch as by Clause 17, Section 8, 
Article 1 of the Constitution the Congress is given no 
authority to exercise any jurisdiction over property be¬ 
yond the confines of the District of Columbia unless it be 
exclusive jurisdiction and then only if the consent of the 
State in which said property i? located shall be obtained 
and provided said property be acquired by purchase. 

11. Tn so far as Public Law 762 is void. Public Law 
943 is of no effect. 

12. The plaintiff further alleges that insofar as de¬ 

fendant Sawyer, acting under reorganization Plan #5 
of 1950, made effective May 24, 1950, 15 F.R. 3174, 64 
Stat. attempts to and/or has attempted or pur¬ 

ported to define and/or ratify and/or promulgate the 
definition of the term “safe altitude of flight” thereby 
defining and establishing the meaning of the term “navi¬ 
gable air suace” as employed in Title 49 USCA Section 
403. said defendant Sawyer was and is acting beyond his 
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lawful authority as a public officer inasmuch as Title 49 
USCA Section ISO is null, void and unconstitutional as 
contravening Section 1 of Article I and Clause 18, 
20 Section S of Article I of the Constitution of the 
United States by reason of the fact that it dele¬ 
gates the legislative power of the Congress to an admin¬ 
istrative agenev of the Government of the United States 
purporting to authorize said defendant Sawyer to deter¬ 
mine, as against the owners of the fees beneath, the air 
space above in which all citizens of the United States are 
granted a public right of free transit in air commerce 
without appropriate standards for the exercise of said 
legislative power as required by law, establishing appro¬ 
priate policy guides to such a determination by said de¬ 
fendant Sawyer other than that the downward reach of 
said public right of transit shall be the “minimum safe 
altitude of flight,” the same itself being insufficient in 
that it bears no relation to the proprietary rights of the 
owners of the fees beneath in the air space above their 
fees: and further, the Congress did not specify the tests, 
standards or legislative guides for the determination of 
the “minimum safe altitude of flight”: and in further sup¬ 
port of this allegation as to the unconstitutionality of 
said Section 180, the plaintiff alleges: that the said Sec¬ 
tion 180 does not in any way provide the authority to 
whom the power to define the term “navigable air space” 
is given with any standard, guide, or declaration of de¬ 
terminative legislative policy in setting such limit which 
is in anywise related to the lawful interests of property 
owners who would he affected by a determination of the 
said defining authority and over whose property defend¬ 
ant Sawyers fiat would purport to grant free transit: 
that such grant of power by the Congress is wholly void; 
and further, that by his determination of the “minimum 
safe altitude of flight.” defendant Sawyer has purported 
to authorize free transit in the “navigable air space” in 
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derogation of the lawful interests of the plaintiff in the air 
space above plaintiff’s property and such transit, at the 
limit by said defendant Sawyer over plaintiff’s property as 
aforesaid would in fact constitute the commission 
21 of a trespass by such persons as did so pass due 
to the fact that the authority of defendant Sawyer 
to authorize such transit is unconstitutional and void, and 
would be violative of plaintiff’s rights in the air space 
above his property. 

13. Plaintiff believes and alleges that the law of the 
Commonwealth of Virginia recognizes the right of the 
owner of the fee of all of the air space above his fee. 

14. Plaintiff is informed, believes and alleges that de¬ 
fendants are now preparing, and if not restrained and 
enjoined by this Honorable Court will shortly file in the 
Alexandria Division of the United States District Court 
for the Eastern District of Virginia the aforesaid “Mis¬ 
cellaneous No. 698,” a Declaration or Declarations of 
Taking purporting thereby to vest in the United States 
for the purposes aforesaid, title to all or a part of the 
lands in suit aforesaid. 

15. Plaintiff is informed, believes, and alleges that he 
owns no property which is the subject matter of the 
aforesaid “Miscellaneous No. 698.” 

16. Plaintiff is informed, believes, and alleges that 
defendants, unless enjoined by this Honorable Court, will 
solicit owners of land involved in the aforesaid “Miscel¬ 
laneous No. 698” to accept monies deposited with a Dec¬ 
laration or Declarations of Taking as just compensation 
or as partial just compensation for their lands and there¬ 
by obtain their consent to the taking of said land by con¬ 
demnation and to the entry of final judgments in the 
aforesaid “Miscellaneous No. 698” respecting said lands 
to the irreparable injury of plaintiff in that if defendants 
are permitted to proceed freely with said condemnation 




99 A 


it will depreciate the value of plaintiff’s property and no 
one will purchase same at its fair value whereby plaintiff 
will lose one of the attributes of property in that he will 
be unable freely to dispose of same without loss to him 
due to unlawful dimunation of its value. 

22 17. Plaintiff is informed, believes, and alleges that 

defendant Sawyer has given public notice of his in¬ 
tention to construct, protect, operate, improve and main¬ 
tain on the tract of land designated “Parcel A” as de¬ 
picted on Annex A hereto attached and by this reference 
made a part hereof an airport as purportedly authorized 
by the said Public Law 762, and plaintiff is informed, 
believes, and alleges that unless restrained by this Honor¬ 
able Court, defendant Sawyer will construct, protect, 
operate, improve and maintain on the aforesaid tract of 
land an airport such as is depicted on Annex B hereto 
attached and by this reference made a part hereof, and 
that defendant Sawyer will invite and/or solicit and/or 
bring about the landing thereon and taking off therefrom 
of sundry types of aircraft, including the largest, heaviest 
and most powerful types of civil aircraft for commercial 
purposes employed. 

18. Plaintiff is informed, believes, and alleges that his 
property above referred to is located about 3,100 feet 
westerly from the west end of the east/west runway as 
shown on Annex B, and that part of plaintiff’s property 
will lie in the direct path of planes landing on and 
taking off from said runway and that such operation of 
such aircraft over part of plaintiff’s property will en¬ 
danger persons and animals upon his property and will, 
as to the part of plaintiff’s property within the area of 
the direct path of flight and below the navigable air 
space above plaintiff’s property, constitute a continuing 
trespass thereto for which plaintiff has no adequate 
remedy at law: or. in the alternative would constitute a 
taking thereof which taking would he in fact accom- 
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lished by the flight of planes as aforesaid, and said 
planes being operated by persons of wholly private char¬ 
acter and in no way lawfully empowered to acquire 
property rights for the United States by the process of 
flying their aircraft, which taking would therefore 
23 be wholly without due process of law and in viola¬ 
tion of the Fifth Amendment. 

19. Plaintiff is informed, believes, and alleges that 
such operation of such aircraft over a part of his prop¬ 
erty will engender a real sense of fear and apprehension 
of danger in persons upon property of plaintiff or who 
may hereafter be thereon, whether within the area below 
the path of flight or to either side thereof, with the re¬ 
sult that such persons will, reasonably, not desire to 
work upon, rent of, purchase all or any part of, or even 
remain upon said property of plaintiff, which circum¬ 
stance will constitute an irreparable injury to plaintiff. 

20. Plaintiff is informed, believes, and alleges that 
such operation of such aircraft at and in the vicinity of 
said airport in landing and taking off therefrom, whether 
with respect to the east/west runway or other runways 
thereof, as well as aircraft approaching to or departing 
from the final approaches of said airport as well as activi¬ 
ties upon the lands of said airport, will result in loud, 
startling and distracting noises and glaring lights at 
night, so that plaintiff’s dwelling and that inhabited by 
his servants will become and continue unfit for residential 
use, even though said dwellings may not lie within the 
area which a court of competent jurisdiction might hold 
to be the nath of flight: and plaintiff believes, and alleges 
that his dwelling and that inhabited by his servants will 
not lie in said path of flight, and plaintiff further believes 
and alleges that the raising of chickens, livestock, and/or 
similar activities on the balance of plaintiff’s property, 
including without limitation other residential units, not 



within the area of the path of flight will be seriously re¬ 
stricted and impaired and that the possible use of such 
of plaintiff’s property as does not lie within the area 
of the path of flight will be so restricted and impaired 
that its use for any purpose whatsoever as well 
24 as its sale for a fair price as related to its present 
value and/or the value it would have had at such 
subsequent time but for such activities, would be impos¬ 
sible, and that for such loss which would exceed three 
thousand ($3,000.) dollars, plaintiff believes, and alleges 
no remedy exists, wherefor he would be in such particu¬ 
lars irreparable injured. 

21i If defendant Sawyer carries out his announced 
intention of operating said airport as aforesaid, and 
plaintiff is informed, believes, and alleges defendant 
Sawyer will so do unless restrained and enjoined by this 
Honorable Court, plaintiff will be forced to abandon his 
home located upon the property before mentioned, or in 
the alternative be forced to suffer the dangers, fears, 
and annoyances above described, neither eventuality be¬ 
ing desirable to plaintiff and neither being obligatory as 
to plaintiff unless, as plaintiff denies. Congress has the 
power, and/or unless, as plaintiff denies, defendants are 
acting within their lawful authority as public officers, 
whereby the things to which plaintiff objects could be 
lawfullv done, to the irreparable injury of plaintiff by 
more than three thousand ($3,000.) dollars. 

22. According to the terms of Public Law 762, afore¬ 
said, defendant Sawyer was required to consult with the 
Board of Supervisors of Fairfax County prior to the 
selection of the site of said airport in order that the 
said Supervisors might study, consider and take into 
account the possible impact upop the vicinity of the loca¬ 
tion of such an airport at the place considered bv de¬ 
fendant Sawyer and by consultation thereabout with de¬ 
fendant Sawyer show conflict with the public interest. 
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and that the said Supervisors might also consider and 
consult with defendant Sawyer concerning the suitability 
of the proposed site; that although so required by law, 
defendant Sawyer did not so consult until after the 
25 site had in fact been by him selected; that by his 
omission and failure of defendant Sawyer, plaintiff 
was deprived of the benefit of the protection of his prop¬ 
erty interests through and by the said Board of Super¬ 
visors who, had they been consulted prior to the selection 
of the site, might have been able to convince defendant 
Sawyer as to the unsuitability of the site selected by de¬ 
fendant Sawyer as well as that considerations of the 
impact of such airport on property in the vicinity thereof 
w*as such as to make the location thereat unreasonable 
and unwise, and plaintiff believes and alleges that by so 
deciding without consulation, defendant Sawyer acted in 
a capricious and arbitrary manner and in disregard of 
the requirements of the statute to the detriment of the 
plaintiff, and the actions of defendant Sawyer subsequent 
to that event are therefore not the actions of the United 
States but purely and entirely his own and without au¬ 
thority and would constitute, and unless enjoined, an un¬ 
warranted and irreparable infliction of loss upon the 
plaintiff. 

23. Plaintiff is informed, believes, and alleges that 
construction and operation of the airport wrhich defendant 
Sawyer proposes to construct would be in violation of 
the lawful zoning regulations in force in Fairfax County 
as to the lands in said “Miscellaneous No. 698.” 

24. Plaintiff believes and alleges that each and every 
act of defendant herein sought to be restrained is an act 
in excess of their lawful authority as public officers and 
w’ould, unless restrained, operate to the irreparable in¬ 
jury of plaintiff. 
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25. Plaintiff believes, and alleges that defendants in¬ 
tend to acquire the lands in said “Miscellaneous No. 698” 
in order that defendant Sawyer may construct, operate 
and maintain a municipal airport for the District of 
Columbia. 

26 WHEREFORE, THE PREMISES CONSID¬ 
ERED, plaintiff prays: 

(a) That summons issue to each defendant to appear 
herein, and to answer the allegations of this complaint, and 
to abide by and perform such orders and decrees as the 
Court may enter. 

(b) That this Court enter, herein, a Permanent Injunc¬ 
tion restraining and enjoining defendants and all parties 
atcing upon their requests, instructions, or in concert with 
either or both of them from further prosecuting the case 
of “The United States of America, Petitioner, vs. 4,520 
acres of land more or less located in Fairfax Countv, 

y 7 

Commonwealth of Virginia, P. E. Seery et. al, Defendants, 
Miscellaneous No. 09S”, and further restraining defend¬ 
ants and all parties acting upon their instructions, re¬ 
quests. or in concert with either or both of them, from 
filing or causing to be filed any Declaration of Taking in 
connection with said case, and restraining defendant Saw¬ 
yer from requesting defendant McGrath or any other per¬ 
son to file any suit to condemn any land in Fairfax County, 
Commonwealth of Virginia, for the purpose of erecting 
thereon an airport pursuant to Public Law 762 or Public 
Law ^43. both being of the SI st Congress, Second Session, 
at or in such a location as to cause any of the aircraft 
using such an airport to fly over the described property 
of plaintiff at an altitude below the “navigable airspace” 
above plaintiff’s property, said injunction to further pro¬ 
vide, however, that defendants may deposit monies in said 
“Miscellaneous No. 60S” for the use and benefit of such 
owners of interests in the lands involved in said “Mis¬ 
cellaneous No. 698” as desire, of their own volition and 
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without encouragement or solicitation from anyone asso¬ 
ciated with defendants, and said monies may be deposited 
in said “Miscellaneous No. G9S” with a Declaration or 
Declarations of Taking as to the separate properties of 
such owners just as if this suit had never been brought, 
but on the condition that by so doing, defendants shall be 
taken as having stipulated in the present cause that title 
to any lands so acquired shall not constitute any reason 
for affecting the decision of this Court, or any appellate 
tribunal nor as constituting a waiver by plaintiff 

27 and further, and on the same conditions, said in¬ 
junction shall exclude affirmatively any prohibition 

against acquisition by defendants of property by bargain 
and sale. 

(c) That a declaratory judgment be granted to plaintiff 
stating that defendant Sawyer is without authority to de¬ 
fine “navigable airspace” as that term is employed in Title 
49 of ITSCA by defining “minimum safe altitude of flight. 

(d) That this Court retain jurisdiction over this cause 
for the purpose of substituting parties defendant from 
time to time as occasion and equity may dictate, and to 
insure compliance by defendants with the terms of said 
orders. 

(e) That plaintiff have such other and further relief in 
the premises as equity and justice may require, as well a 
costs. 

• # • * 

28 Filed Oct 5 1951 Harry M. Hull, Clerk 

Defendants’ Motion To Dismiss Amended Complaint and 

For Summary Judgment 

The defendants move the Court as follows: 

1. To dismiss this action because the complaint fails to 
state a claim upon which relief can be granted. 
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2. To dismiss this action because the United States, a 
sovereign not amenable to suit, is an indispensable party 
defendant. 




To dismiss 
against the Unit* 
this Court. 


this action because it is a proceedin'- 
i States and beyond the jurisdiction of 


4. To enter summary judgment for the defendants on 
the grounds that the complaint, when taken in conjunction 
with the affidavits of Charles Sawyer, Herbert H. Howell 
and Robert P. Boyle filed herewith, shows that there is no 
genuine issue as to any material fact and that the defend¬ 
ants are entitled to judgment as a matter of law. 


29 Filed Oct 5 1951 Harry M. Hull, Clerk 

Affidavit 

I, CHARLES SAWYER, being first duly sworn, do 
depose and say as follows: 

I am the Secretary of Commerce, the public official 
charged with the duty of executing the provisions of 
Public Law 7G2, 81st Congress. 

For some months prior to June 13, 1951, I had at in¬ 
tervals discussed with officials of the Civil Aeronautics 
Administration the location of a site for the new Wash¬ 
ington Airport, the choice of which was placed in my 
hands by the Congress. I myself had examined, both by 
air and by automobile, several sites, but on approximately 
May IS, 1951, I was told that the CAA was about to give 
me its recommendation, which was the Burke Site. 

On May 29 T re-examined by air the several sites which 
had been considered, and in particular examined the 

30 Burke Site both by air and by automobile, follow¬ 
ing which I stated that it seemed to me their choice 
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was a sound one and if no valid objection resulted from 
consultation with the Board of Supervisors of Fairfax 
County, which was required by law and which it was my 
desire to accomplish, I would notify the Attorney General 
to prepare to take the necessary legal action. I then in 
slructed Mr. Charles F. Horne, Administrator of the Civil 
Aeronautics Administration of the Department of Com 
merce, to consult with the Board of Supervisors of Fair¬ 
fax County and to obtain their views with respect to the 
suitability of sites for an airport to be located within that 
County and the possible impact of each of several sites on 
the vicinity. Mr. Horne was instructed to consult with 
and secure the opinions of the Board on each of the sev¬ 
eral sites which had been considered. Prior to my deci 
sion on June 13 to choose the recommended site, which 
decision was evidenced by my letter to the Attorney Gen¬ 
eral on that date, I was informed that Mr. Horne and 
other representatives of the CAA had met with the Board 
on June 6. 11 and 12, 1951, and had complied with my 
instructions and with the law with reference to consulta¬ 
tion, and that these consultations had not produced any 
facts which would make the Burke Site unacceptable. 

/s / Charles Sawyer 
Charles Sawyer 
Secretary of Commerce 

Subscribed and sworn to before me this 5th day of Oc¬ 
tober, 1951. 

,/s 7 Laura G. Bisner 

(Seal) Notary Public 

My commission expires the 31st dav of Oct., 1951. 

* # * * 
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31 Filed Oct 5 1951 Harry M. Hull, Clerk 

A ffidavit 

I, Herbert H. Howell, of 2204 Minor Street, Alexandria, 
Virginia, being first duly sworn do depose and say as fol¬ 
lows : 

That I am the Director of the Washington Airport 
Project of the Civil Aeronautics Administration, Depart¬ 
ment of Commerce: 

That on June G, 1951 I accompanied Mr. Charles F. 
Horne, Administrator of Civil Aeronautics, and Mr. Robert 
P. Boyle, Deputy General Counsel of the Civil Aeronautics 
Administration, to a luncheon meeting with the Board of 
Supervisors of Fairfax County at which meeting the Ad¬ 
ministrator told the Board of Supervisors that he desired 
to consult with them regarding the location of the pro¬ 
posed Washington Supplemental Airport as required by 
law. The Administrator stated that there were six sites 
under consideration in Fairfax County and further advised 
that the Civil Aeronautics Administration did not desire 
to publicize the six sites because of possible real estate 
speculation. A meeting was arranged to begin at S:00 
PM on June 11. 1951, in the Administrator’s Con- 
32 ference Room. Building T-4, Washington, D. C. 

That on June 11, 1951, a meeting with the Board 
of Supervisors was held in the Administrator’s Conference 
Room. Building T-4. Washington, D. C. T attended this 
meeting, together with the Administrator, Mr. Charles F. 
Horne, and Mr. Robert P. Boyle, Deputy General Counsel. 
AH of the members of the Board of Supervisors were 
present, together with the Commonwealth Attorney for 
Fairfax County. At this meeting three copies of a map 
were displayed, each of which showed by means of circles 
drawn thereon the general location of the six sites in Fair- 
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rax County. Each of these sites was discussed freely. 
Various members of the Board of Supervisors commented 
with regard to good and bad features of each site as they 
affected the community. The representatives of the Civil 
Aeronautics Administration did not indicate any prefer¬ 
ence for any particular one of the six sites which were 
discussed. The Commonwealth Attorney advised the 
Board that this meeting could not be considered an official 
meeting inasmuch as it was held outside of the limits of 
Fairfax County. The Chairman of the Board of Super¬ 
visors thereupon invited the Administrator to attend an¬ 
other meeting at S:00 PM Tuesday, June 12, 1951, in the 
meeting room of the Board of Supervisors in the Fairfax 
County Court House, Fairfax, Virginia. 

That on Tuesday evening, Juno 12, in company with 
the Administrator, Mr. Charles F. Horne, and Mr. Robert 
P. Boyle, Deputy General Counsel, I attended the meeting 
of the Board of Supervisors at the Court House in Fair¬ 
fax, Virginia. The six sites were again discussed. The 
Administrator, Mr. Charles F. Horne, advised the Board 
of Supervisors that he would convey to the Secretary of 
Commerce the results of the meetings. 

33 /s/ Herbert H. Howell, Director 

Herbert H. Howell, Director 
Washington Airport Project 
Civil Aeronautics 
Administration 

Subscribed and sworn to before me this 5th day of 
October, 1951. 

(Seal) 

/s ' Rose A. Barbosa 
Notary Public 
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Affidavit 


I, Robert P. Boyle, of 136 North Galveston Street, Ar¬ 
lington, Virginia, being first duly sworn do depose and 
say as follows: 

That 1 am the Deputy General Counsel of the Civil 
Aeronautics Administration, Department of Commerce; 

That on the morning* of June 6, 1951, in company with 
Charles F. Horne, Administrator of Civil Aeronautics, and 
Herbert H. Howell, Director, Washington Airport Proj¬ 
ect, Civil Aeronautics Administration, I attended a lunch¬ 
eon meeting with all members of the Board of Supervi¬ 
sors, Fairfax County. This meeting had previously been 
arranged by Mr. Horne by telephone conversation con¬ 
ducted in my presence with Mr. G. Wallace Carper, Chair¬ 
man of the Board of Supervisors, Fairfax County. In 
this telephone conversation, Mr. Horne, in my presence, 
explained to Mr. Carper that we wished to consult with 
the Board of Supervisors of Fairfax County in connection 
with the location of an airport within Fairfax County in 
accordance with the provisions of the statute authorizing 
the construction of an airport by the Secretary of Com¬ 
merce. At this meeting on June 6, 1951, as attorney 
35 representing the Department of Commerce, I read 
to the Board of Supervisors that provision of Pub¬ 
lic Law 762, 81 st Congress, pertaining to consultation with 
tlie governing hodv of the County in which the airport is 
to be located. I explained to them that we wished to con- 
suU with them on the question as required by the statute. 
Mr. Horne then explained to them the fact that there were 
six possible airport sites within Fairfax County as to 
which we requested their consultation and advice. He re¬ 
quested the Board of Supervisors to advise him as to 
what would be the best method to give such consultation. 
It was concluded that a further meeting should be held. 
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After polling the members of the Board of Supervisors, 
the Chairman, Mr. G. Wallace Carper, advised Mr. Horne 
that Monday, June 11, 1951, was the earliest date at which 
all members of the Board of Supervisors could be present 
for such consultation. It was decided that the meeting 
should be held in the Conference Room of the Administra¬ 
tor of Civil Aeronautics, located in Building T-4, 17th 
Street and Constitution Avenue, N.W., Washington, D. C. 
At the request of Mr. Horne, Administrator of Civil Aero¬ 
nautics, I attended the meeting with the Board of Super¬ 
visors in the Administrator’s Conference Room in Build¬ 
ing T-4, 17th Street and Constitution Avenue, N.W., Wash¬ 
ington, D.C. at 8:00 p.m. on June 11, 1951. At this meet¬ 
ing, all members of the Board of Supervisors and an at¬ 
torney representing the County of Fairfax were present, 
together with myself, Mr. Horne, Administrator of Civil 
Aeronautics, and Mr. Herbert Howell, Director, Washing¬ 
ton Airport Project. This meeting lasted from S:00 p.m. 
until sometime between 10:00 and 10:30 p.m. At this meet¬ 
ing, the Board of Supervisors were shown three large de¬ 
tailed maps of the County of Fairfax, on which Mr. Howell 
had drawn circles indicating the areas in which the loca¬ 
tion of an airport was considered, from an aeronautical 
and engineering point of view, feasible. One of 
36 these sites was at Burke, Virginia, the one ulti¬ 
mately selected bv the Secretary of Commerce. The 
views of the Board of Supervisors with respect to the 
suitability of each site and its possible impact on the 
vicinity were requested. I carefully pointed out to the 
Board of Supervisors that this was being done to conform 
to the provisions of law governing the construction of the 
airport in question. The attorney representing the Board 
of Supervisors also pointed this out to the Board of Super¬ 
visors. There was complete and thorough discussion of 
all sites in question. I personally discussed with each 
and every member of the Board of Supervisors present 
the relative merits and demerits of the six sites. Each 
member gave his views on these questions freely. 
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The attorney representing tlie Board of Supervisors of 
Fairfax County asked me whether I shared his opinion 
that this could not be considered an official meeting of 
the Board of Supervisors due to the fact that it was not 
held within the limits of Fairfax County, but, instead, in 
the District of Columbia. I concurred with his opinion, 
although pointing out that the statute, Public Law 762, 
81st Congress, did not specify that the meeting in ques¬ 
tion be “official**. However, I advised the Board of Super¬ 
visors that in order to remove any possible doubt, it 
would be well to hold another meeting in the Court House, 
Fairfax County, at their convenience. It was concluded 
that such a meeting should be held the following evening, 
Tuesday, June 12, 1951, at 8:00 p.m. Mr. Horne, the 
Administrator of Civil Aeronautics, pointed out to the 
Board of Supervisors that at this additional meeting, we 
would review the discussion of the meeting on June 11, 
and afford the Board of Supervisors additional opportu¬ 
nity to consult with us as to the six possible sites in 
question. 

On Tuesdav, June 12, 1951, I attended a meeting held 
in the legal meeting room of the Board of Supervisors, 
Fairfax County, which lasted from approximately 8:00 
until 9:00 o’clock in the evening. At this meeting, 
.87 further discussion of the relative suitability of the 
six possible airport sites within Fairfax County 
occurred. At the conclusion of this meeting, Mr. Horne 
advised the Board of Supervisors that he intended to 
ronort to the Secretarv of Commerce the nature of the 

i * 

consultation held and that the Board of Supervisors could 
expect very speedy action on final site selection. 

/s ' Robert P. Boyle 
Robert P. Boyle 
Deputy General Counsel 
Civil Aeronautics 
Administration 
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Subscribed and sworn to before me this 4th day of Oc- 
tober, 1951. 

/s/ Hose A. Barbosa 
Notary Public 

My Commission expires the 28th day of Feb., 1953. 

38 Filed Oct 6 1951 Harry M. Hull, Clerk 

Affidavit 

Being first duly sworn, E. C. Sheads deposes and says: 

1. That he is a resident of Fairfax County, Virginia. 

2. That he is, and for several years has been a mem¬ 
ber of the Board of Supervisors of Fairfax County, Vir¬ 
ginia, hereinafter referred to as the Board. 

3. That he has been informed that Messrs Robert P. 
Boyle and Herbert H. Howell have, by affidavit, made cer¬ 
tain declarations which might tend to support the conclu¬ 
sion that they and Mr. C. F. Horne consulted with the 
Board with respect to the suitability of the site to be 
selected for the airport purportedly authorized in Public 
Law 7(52 of the Slst Congress, Second Session, and its 
possible impact on the vicinity, and that said consultations 
took place at meetings held with the Board on June 6, 
11 and 12, 1951. 

4. That he was present at the aforesaid meetings, and 
none of said meetings, nor all of them taken together, 
amounted to a consultation with the Board by the three 
persons last named above who are, hereinafter referred 
to as the CAA. 

5. That he had the impression at the conclusion of 
the last of said meetings that after the CAA had had 
time to consider the objections made by said Board to the 
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six sites mentioned by CAA, there would be consultation; 
and that the Board itself would be able to make appro¬ 
priate studies as to the suitability of the site to be selected 
and its possible impact upon the vicinity after being in¬ 
formed by CAA as to which site finally was to be con¬ 
sidered. 

39 6. That in fact the tenor of said meetings was 

such as to make it inappropriate to engage in any 
searching or substantial considerations of anv of the six 
sites mentioned by CAA since it was well known by all 
persons present at all of said meetings that the Board 
had not made any studies to permit it to express any 
informed opinions with respect to the suitability of any 
of the six sites nor as to possible impact on any of the 
six vicinities. 

7. That he was not informed, nor was the Board, that 
the June 12th meeting was the final meeting to be ex¬ 
pected, and in fact he left said meeting with the impression 
that more were to come: nor did the CAA indicate that 
a site would be selected within the then immediate future. 

/s/ E. C. Sheads 
E. C. Sheads 

STATE OF VIRGINIA 
COUNTY OF FAIRFAX 

Subscribed and sworn to this 6th day of October 1951, 
in the county and state aforesaid, before me, the under¬ 
signed, a notary public in and for said county and state, 
as witness my hand and official seal. 

/s/ Eleanor L. Cherley 
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CERTIFICATION OF SERVICE 

I hereby certify that two copies of the foregoing affi¬ 
davit are this 6th day of October 1951 delivered to Thomas 
L. McKevitt, attorney for defendants, at a place desig¬ 
nated by him for delivery. 

/s/ Charles F. O’Neall 

Attorney for Plaintiff 

• • # • 

40 Filed Oct 6 1951 Harry M. Hull, Clerk 

Affidavit 

Being first duly sworn, Jones D. Jasper deposes and 
says: 

1. That the sealed and ribbon-bound pages which ac¬ 
company this affidavit, being approximately twenty-six 
sheets in number, are to the best of his information, 
knowledge and belief, copies of minutes and resolutions 
of the Board of Supervisors of Fairfax County, Virginia, 
and related to the location of an airport therein. 

2. That he is informed, believes and alleges that one 
or more members of the Board of Supervisors will, when 
time permits, make affidavit in the above cause to the 
effect that consultation such as was required by Public 
Law 762 did not transpire. 

/s/ Jones D. Jasper 
Jones D. Jasper 

CITY OF WASHINGTON 
DISTRICT OF COLUMBIA 

Subscribed and sworn to before me this 6th day of 
October 1951. My commission expires July 14, 1956. 

/s/ Albert Rathner 
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CERTIFICATION OF SERVICE: 

I hereby certify that copy of the foregoing affidavit and 
of the sheets attached thereto mentioned therein are this 
6th day of October 1951 delivered to Thomas L. McKevitt, 
attorney for defendants, at a place designated by him 
for delivery. 

/s/ Charles F. O’Neall 
Charles F. O’Neall 
Attorney for Plaintiff 

* * • • 


File Oct 6 1951 Harry M. Hull, Clerk 

Excerpts from Minutes of Board of Supervisors — 

February 1, 1950 

“Mr. Lewis Travis appeared before the Board at this 
time and advised that there was a proposed bill before 
the First Session of the Slst Congress in the U. S. Senate 
to authorize the construction of an airport in or in the 
vicinity of the District of Columbia, and that he believed 
this Board should make some attempt to have an amend¬ 
ment added to the bill whereby the people, in the area 
where such airport might be located, would have a chance 
to voice their opinion either for or against said airport. 

“After a long discussion Supervisors Fox stated that 
inasmuch as the Federal Government had already taken 
over so much land in Fairfax County, and that we are 
not receiving any taxes on the same, he would like to 
move that a resolution be passed requesting that Senate 
Bill No. 456 be amended to read that the Administrator 
of Civil Aeronautics shall consult the local interests to 
be affected by the construction and operation of a local 
airport before taking final action. This motion was sec¬ 
onded by Supervisor Dye and unanimously carried, said 
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resolution as adopted being in the words and figures fol¬ 
lowing, to-wit: 

“WHEREAS, it has been brought to the attention of 
the Board of Supervisors that there is a proposed bill 
in the 1st Session of the 81st Congress in the Senate of 
the United States, known as Senate Bill No. 456, to 
authorize the construction, protection, operating and main¬ 
tenance of a public airport in or in the vicinity of the 
District of Columbia; and, 

“WHEREAS, this Board feels that the Administrator 
of Civil Aeronautics should be required to consult the 
local interests to be affected by the construction and oper¬ 
ation of such an airport; and, 

“WHEREAS, it is the opinion of this Board that public 
hearings or such other methods as mav be found best 
suited to obtain a full expression of all persons inter¬ 
ested, should be allowed, and the interests of those per¬ 
sons seriously considered before the final action of the 
Administrator of Civil Aeronautics is taken in the estab¬ 
lishment of a public airport in Fairfax County, Virginia. 
Now, therefore, be it 

“RESOLVED, that an amendment be added to Senate 
Bill 456, stating that in locating and designing a public 
airport in or in the vicinitv of the District of Columbia 
that the Administrator of Civil Aeronautics shall consult 
the local interests to be affected by the construction and 
operation of said airport through public hearings or in 
such other manner as may be found best suited to a full 
expression of their views, and be it further 

RESOLVED, that the Clerk of the Board be, and he 
now hereby is, directed to forward copies of this resolu¬ 
tion to the Committee on Interstate and Foreign Com¬ 
merce; Senator Edwin C. Johnson of Colorado; Senator 
Harry Flood Byrd and Senator A. Willis Robertson of 
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Virginia, and Representative Howard W. Smith of the 
Sth District of Virginia.” 

A Copy Teste 

/s/ R. M. Loughborough 

Clerk of said Board. 


(SEAL) 


Excerpts from Minutes of Board of Supervisors — 

February 15 , 1950 


“Letters from Senators A. Willis Robertson, Harry 
F. Byrd, Edwin C. Johnson and Representative Howard 
W. Smith, relative to local interest being consulted in 
connection with the construction and operation of any 
new airport in the vicinity of the District of Columbia, 
were read and ordered filed with the other papers of 
this meeting.” 

A Copy—Teste: 

/s / R. M. Loughborough 
Clerk of said Board 

(SEAL) 


UNITED STATES SENATE 
COMMITTEE ON 

INTERSTATE AND FOREIGN COMMERCE 


February 13, 1950 

Mr. R. M. Loughborough 
Executive Secretary 
County of Fairfax 
Fairfax, Virginia 

Dear Mr. Loughborough: 

Thank you for your two letters of February 3, 1950, 
addressed to Chairman Edwin C. Johnson and to this 
committee, respectively, enclosing a copy of the resolu¬ 
tion passes by the Board of Supervisors of Fairfax 


41 A 


County on February 1, 1950, regarding Senate Bill No. 
456 which would authorize the construction of a second 
terminal airport in or in the vicinity of Washington, 
D. C. 

The views of the Board of Supervisors have been 
brought to the attention of the Committee, which re¬ 
ported this bill favorably to the Senate on February 8, 
1950. As you undoubtedly know, S. 456 does not specify 
where the airport site is to be located save that it must 
be in or near the District of Columbia. You may be 
sure that before a specific site is chosen, an opportunity 
will be afforded interested members of the public to 
present arguments for or against the final selection of a 
particular site. 

Although this airport would not be constructed under 
the Federal Airport Act of 1946, it is our understanding 
that the Administrator of Civil Aeronautics in carrying 
out his duties under S. 456 (if enacted) proposes to 
follow substantially the same procedure with respect to 
the selection of the airport site as is required under Sec¬ 
tion 9 (e) of the Federal Airport Act. This section reads 
as follows: 

“Project applications shall be matters of public record 
in the office of the Administrator. Any public agency, 
person, association, firm, or corporation having a sub¬ 
stantial interest in the disposition of any application by 
the Administrator may file with the Administrator a 
memorandum in support of or in opposition to such 
application: and any such agency, person, association, 
firm, or corporation shall be accorded, upon request, a 
public hearing with respect to the location of any airport 
the development of which is proposed. The Adminis¬ 
trator is authorized to prescribe regulations governing 
such public hearings, and such regulations may prescribe 
a reasonable time within which requests for public hear¬ 
ings shall be made and such other reasonable require- 
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merits as may be necessary to avoid undue delay in dis¬ 
posing of project application.” 

Sincerely, 

/s/ E. C. Johnson 
Chairman 


EC J :Cr. 


CONGRESS OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 
WASHINGTON, D. C. 

February 6, 1950 

Mr. R. M. Loughborough 
Executive Secretary, Fairfax County 
Fairfax, Virginia 

Dear Mr. Loughborough: 

I have your letter of February 3 enclosing a copy of 
a resolution passed by the Board of Supervisors of 
Fairfax County concerning the establishment of an addi¬ 
tional airport in PMirfax County. 

The bill to which you refer is a Senate bill, and so 
far as I know no counterpart of it is pending in the 
House. 

I shall certainly be glad to support the proposed 
amendment if it does come before the House. I believe 
the Board is very wise in anticipating the matter and 
I think you will want to give it very careful consideration 
before approving the establishment of another large air¬ 
port in Fairfax County. 

I hope the Board will keep me advised as to the ulti¬ 
mate conclusions in the matter. 

Sincerely yours, 

(Signed) Howard W. Smith 


RWS/eh 
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Excerpts from Minutes of Board of Supervisors — 

March 15 , 1950 

“Letters were read and ordered filed, from Senator 
Edwin C. Johnson and T. W. Rentzel, Administrator of 
Civil Aeronautics, advising that every opportunity would 
be given all persons concerned to present their arguments 
for or against the location of the second airport for the 
Washington Metropolitan Area at a specific site. 

“These letters were in reply to a resolution passed 
by this Board at a prior meeting requesting that an 
amendment be added to Senate Bill No. 456 giving the 
people, in the location where an airport for the Wash¬ 
ington Metropolitan area was to be constructed, the 
right to express their views on the location or site 
selected.” 

A Copy—Teste: 

/s/ R. M. Loughborough 

Clerk of said Board. 

(SEAL) 

UNITED STATES SENATE 
Committee on 

Interstate and Foreign Commerce 

March 7, 1950 
Mr. R. M. Loughborough 
Executive Secretary 
County of Fairfax 
Fairfax, Virginia 

Dear Mr. Loughborough: 

As I told you in my letter of February 13, 1950, I 
was reasonably certain that before a site is selected for 
the proposed additional metropolitan Washington Air¬ 
port, an opportunity would be granted to the people of 
the various areas under consideration to present their 
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views for or against the proposed project’s being con¬ 
structed in theii neighborhood. I further stated that 
I would secure confirmation or correction of this under¬ 
standing from the Civil Aeronautics Administration. 

1 am now happy to be able to enclose nn original letter 
from the administrative head of that agency, confirming 
my previous understanding. 

Sincerely, 

/s E. C. Johnson 
Chairman 

ECJ :cb 

Enclosure 

DEPARTMENT OF COMMERCE 
CIVIL AERONAUTICS ADMINISTRATION 

Washington 25 

Feb. 20, 1950 

Hon. Edwin C. Johnson, Chairman 
Committee on Interstate and 

Foreign Commerce 
United States Senate 
Washington. D. C. 

Dear Mr. Chairman: 

This will acknowledge receipt of your letter of Feb¬ 
ruary 13, 1950, transmitting a copy of a letter from you 
to the Executive Secretary of the Board of Super¬ 
visors of Fairfax County, Virginia. Your letter was 
written in response to an inquiry received from the Board 
of Supervisors of Fairfax County requesting that public 
hearings be held as to the location of the second terminal 
airport for the Washington Metropolitan Area. In your 
letter you state that it is your understanding that the 
Administrator, in constructing the airport in question, 
will follow tho practice of holding a public hearing to 
hear arguments for and against specific site locations. 
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You have requested that I confirm this statement of 
policy. 

I am glad to assure you that this Administration will 
give every opportunity to all persons concerned to pre¬ 
sent their arguments for or against the location of the 
second airport for the Washington Metropolitan Area 
at a specific site. As you are aware, this matter has 
already been discussed by the Supplementary Airport 
Committee of this Administration with representatives of 
the planning commissions of all the adjoining counties. 
However, we consider it advisable to take further action 
in this regard. A public hearing is an appropriate 
method of affording interested persons an opportunity 
to present their views to this Administration, and we see 
no objection to such a program. Accordingly, at an ap¬ 
propriate time, a public hearing on this subject will be 
held. However, T should like to point out that in order 
to prevent possible speculation in lands in and around 
any specific site. T do not consider it advisable to hold 
such a hearing in regard to a specific proposal by this 
administration to construct an airport in a given location. 
Instead it is my opinion that the Administration should 
indicate the general areas in which construction of an 
airport would be feasible from an aeronautical point of 
view and request comments from all interested persons 
as to where, within such general areas, it is their opinion 
an airport could be best located. Your attention is also 
invited to the proviso clause added to S. 45fi bv action 
of your Committee, which requires us to consult with the 
National Capital Park and Planning Commission as to 
the location of the second airport for tlm Washington 
Metropolitan Area. 

Sincerely yours. 

/s / T. AY. Pentzel 
Administrator of Civil 
Aeronautics 
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(Excerpts from Minutes of Board of Supervisors — 

June 12, 1951) 

“The Chairman announced that this meeting was called 
for the purpose of carrying out the provisions of Public 
Law No. 762 of the Slst Congress, Chapter 905 of the 
Second Session, by having a general discussion with 
representatives of the Secretary of Commerce, Messrs. 
C. F. Horne, B. P. Boyle and H. H. Howell, in connection 
with the establishment of a national airport within this 
County. 

A general discussion followed during which all mem¬ 
bers took part. The meeting adjourned without the 
Board taking any action, however, Supervisor Sheads, 
of Lee District, voiced opposition to an airport in the 
Burke Area, as shown on CAA map as being location 
No. 2.” 

A Copy—Teste: 

/s/ R. M. Loughborough 

Clerk of said Board. 

(SEAL) 

(Excerpts from Minutes of Board of Supervisors — 

June 13, 1951) 

“The Chairman announced that the Press had just ad¬ 
vised him by phone that the airport site would be at 
Burke Station. He said this came as a shock to him, as 
well as the rest of the Board, for at their meeting with 
the Secretary of Commerce in Washington earlier this 
month and at the called Board meeting on the night of 
June 12th no definite intimation was given as to which 
of six sites would be selected. He said no intimation 
was even given as to when a site would be decided on 
and they were just as surprised over the announcement 
as anyone else in the room. 
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The Chairman further advised that at their meeting 
with Commerce officials they were shown a map of this 
County with six proposed sites marked on the same and 
that the Burke site was designated as No. 2 on the map. 

A short time later Mr. H. H. Howell appeared before 
the Board with the following letter from Mr. Charles 
Sawver, Secretary of Commerce: 

THE SECRETARY OF COMMERCE 
Washington 25 

Jun 13 1951 

Mr. G. Wallace Carper, Chairman 
Board of Supervisors 
Fairfax County 
Fairfax, Virginia 

Dear Mr. Carper: 

I wish to express my appreciation for the complete 
cooperation which your Board has given my representa¬ 
tives in discussion with them the factors affecting the 
suitability of the several possible sites for a new airport 
within Fairfax County and the possible impact on the 
vicinity concerned of these several -dtos. The courtesy, 
assistance and advice which you have given my repre¬ 
sentatives in this matter have boon of great value to me 
in reaching a decision as to the host location for the new 
airport to serve the Washington Metropolitan Area. 

The advice you gave my representatives with resnect 
to the possible sites for a new airnort within Fairfax 
County at your recent meeting with them confirmed our 
general opinion that, of the sites in Fairfax County 
under serious consideration, the site which was desig¬ 
nated as No, 2 during your recent discussions was one of 
the most satisfactory choices. This site is generally lo¬ 
cated oast of State Highway 123, south of the Southern 
Railway and south and west of the community of Burke. 
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Having had the benefit of your opinions I have de¬ 
cided that this site appears to be the best we can get, 
and I have this day requested the Attorney General to 
institute condemnation proceedings under judicial process 
for the acquisition of 4520 acres of land, more or less, 
for this airport, all of which land, with the exception of 
the access road, is located within the general area de¬ 
scribed to you in your recent discussions with my repre¬ 
sentatives as site No. 2. This area to be acquired is 
more completely described in the property map attached 
hereto which has been filed by the Attorney General in 
the condemnation proceedings which I have requested 
him to institute. T am also attaching a general map 
showing the relationship of the site selected to Washing¬ 
ton. T>. C. Tt would be appreciated if you would have 
one copy of each of these maps displayed in the Office 
of the Clerk. Fairfax County, for public information. 
The additional copies are for the files of the Board of 
Supervisors. 

Allow me to again express my appreciation for the 
assistance rendered by the Board of Supervisors, Fairfax 
County, to the personnel of this department. Tt is my 
desire that representatives of the Civil Aeronautics Ad¬ 
ministration handling this project continue to maintain 
close contact with your Board on common problems in¬ 
volved in the construction and operation of this airport. 
Should you at any time have questions or problems aris¬ 
ing out of this airport project, do not hesitate to call 
unon us for any assistance we can give. 

Sincerely yours. 

/s/ Charles Sawyer 

Secretary of Commerce. 

Mr. Howell said they had agreed that this was the 
best site after their two conferences with the Board. He 
said this would necessitate the construction of 5M> miles 
of access road to connect with the Shirley Memorial 
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Highway and that this site would be only about 2G min¬ 
utes from Washington. He said this fact was the main 
one in helping them to decide on this particular site. 
He said this access road would only have two lanes paved 
at the present time but eventually would be a four lane 
road and might become a link to the proposed Monticello 
Road. 

Mr. Howell further advised that the Attorney General 
had already instituted condemnation proceedings under 
judicial process for the acquisition of 4,520 acres, more 
or less, near Burke, Ya., for this airport, which is more 
completely described in the property map which will be 
found with the papers of this meeting. 

Mr. E. C. Sheads, supervisor from Lee Magisterial 
District, advised the Board that this was a great shock 
to him and he wanted to go on record as opposing this 
site, shown as site No. 2 on the Commerce Department 
map. He said he did not feel that the Board had been 
given time enough to study the six sites, as outlined on 
this map and the people in this district had not been con¬ 
sulted at all on this matter and he wanted the minutes 
to record his opposition.” 

A Copy—Teste: 

/s/ R. M. Loughborough 

Clerk of said Board. 

(SEAL) 

(Excerpts from Minutes of Board of Supervisors — 

Jume 15, 1951) 

“The Chairman called the metting to order and advised 
that the purpose of the same was to meet with a group 
of citizens from Burke, Virginia, in regard to the pro¬ 
posed location of a national airport, and also for the 
considertaion of any and all other matters which may 
legally come before such called meeting. 






The Chairman then stated that the Board of Super¬ 
visors took no part in selecting this particular site and 
that Mr. Sheads, as well as all Board members, had 
protested the selection of this site. 

He then asked .Judge Paul E. Brown if he was spokes¬ 
man for the hundred or more people from the Burke 
area assembled here tonight and if he wanted to be 
heard at this time. 

Judge Brown said he was not spokesman for the 
group but was speaking in his own interest and that he 
was not criticizing the Board or saying that they had 
anything to do with picking this site but he wished they 
had for then he did not believe it would have been placed 
anywhere in Fairfax County. 

He said if he planned to put up a filling station in this 
County he would have to have the land rezoned, get a 
special permit from the Zoning Appeals Board and then 
beg all the people in the neighborhood to sign a petition 
approving his location but when the Federal Government 
comes into the County with a project such as this the 
r>eoplb do not have a chance to say anything nor does the 
Board of Supervisors. He said many were saying it was 
too late to do anything now but he was not so sure of 
that but if anything could be done they would have the 
surmort of the Board of Supervisors. 

Judge Brown said thero had been talk for many years 
about an airport being built in the Metropolitan Area 
and right at the start Honorable Howard W. Smith had 
a law passed that Federal Authorities would have to con¬ 
sult with local authorities and he took this to mean with 
the Board of Supervisors and the people in the areas 
affected so they could get their reaction. 

He said or. Monday night the Board of Supervisors 
met in Washington with Department of Commerce offi¬ 
cials. at which ^ime they were shown a map on which 
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six sites were marked as likely places for an airport in 
Fairfax County. He said there was no indication at that 
time which of the six sites would be selected. He said 
the Board was sworn to secrecy on these sites so that 
no speculation would take place before a final decision 
was made, however, he did not know what speculation 
they could have been referring to. All living inside the 
area might get a good price for their land but those 
living outside the area were hooked, their property ruined 
without a chance to get anything out of the deal but incon¬ 
venience and annoyance. 

He said in getting back to the meeting of the Board 
with Commerce officials on Monday, the Board then held 
a special or called meeting on Tuesday night. He said 
the doors of the Board Room were open, however, no 
one, other than Board members, knew of this meeting. 
Again the Board was shown the map and again sworn 
to secrecy and no action was taken. Then yesterday 
officials from the Commerce Department came out and 
advised the Board that they had selected Burke and he 
understood that Supervisor Sheads was the only one who 
objected. 

Judge Brown said he believed in this matter it was 
the duty of the Board of Supervisors through the Plan¬ 
ning Commission to give protection to the people of the 
County. Tie said they made investigation and recom¬ 
mendations on the placing of filling stations, etc., yet the 
Federal Government could come in and take 4500 acres 
for an airport and nothing is done. He said he did un¬ 
derstand the Planning Commission had tried to discuss 
this with the Federal Government about six months ago, 
hut did not got anywhere. 

Judge Brown said his interest in this was purely self¬ 
ish—he did not want to give up his historic home. Brim¬ 
stone Hill, with 260 acres of farm land, and he did not 
believe the wisest choice of a site had been made as there 
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was not 25 acres of flat land in the Bnrke section and 
it would cost a fortune to grade and level off the hills. 

He suggested that the Board could assist in fighting 
this matter and urged them to take steps immediately 
as they were the only ones who could act. He said he 
did not want the airport anywhere in Fairfax County 
and recalled how Arlington County, when faced with a 
situation similar to this, stirred up so much opposition 
that even the Federal Government condemned the land 
Senator Byrd and Representative Howard W. Smith re¬ 
fused to vote for funds for the project. (This reference 
was to the Xevius Tract and the proposed construction 
of a Government Hospital.) Judge Brown said the Mary¬ 
land delegation in Congress was opposed to this airport 
and said if the Board of Supervisors would not help they 
would enlist the Maryland residents for aid. 

Many other residents of the Burke area spoke in oppo¬ 
sition to the location of the airport citing the loss from 
taxes, noise, commercializing of residential property, etc., 
hut for the sake of brevity their remarks will not be set 
forth here. Some of those voicing opposition were: 
Messrs. H. G. Fowler, James Jasper, Mason Hirst, W. G. 
Hall, Harold Howe, Rufus AVaple, John W. Ferguson, 
Hugh Young. John D. Sterling, Edwin Lynch, Harold A. 
Stone, Bill Gilliam. Hillis Lorre, Col. Corneilson, Benny 
Bicano, Douglas Hatch, Wm. P. Bird, Paul Johnson, 
Pnul Kincheloe, Mrs. Paul E. Brown, Mr. Vernon Lynch 
and Mrs. Lyman, a school teacher. 

During the discussion Mr. Patrick McKenna asked the 
Board why they hadn’t been fighting all the time against 
the idea of an airport being put in Fairfax County. 

The Chairman called for the Clerk to read from the 
minutes of February 1, 1950. where the Board passed 
a resolution urging against the location and designing 
of an airport in or in the vicinity of the District of 
Columbia. The Chairman said he believed this would 
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show that the Board had not been “asleep at the 
switch”. 

Further discussion followed after which Supervisor 
Sheads moved that the Board go on record as opposing 
the proposed site of this airport or opposed to one going 
anywhere in Fairfax County and further moved that 
copies of the resolution be sent to all Virginia and Mary¬ 
land congressmen, as well as to Senator Edwin C. John¬ 
son of Colorado. This motion was seconded by Super¬ 
visor Shaffer and unanimously carried. (A copy of said 
resolution will be found with the papers of this meet¬ 
ing.) 

Judge Brown asked the Board to appoint a committee 
to meet with Senators H. Flood Bvrd, A. Willis Robert¬ 
son and Representative Howard W. Smith, to urge them 
to use their efforts to keep an airport out of Fairfax 
County. 

Supervisors Shaffer suggested that such a committee 
be named but inasmuch as they would be from all sections 
of the County he moved that more study be given to this 
and they be named at a later date, possibly at the 
Board’s next regular meeting. This motion was seconded 
by Supervisor Fox and unanimously carried.” 

A Copy—Teste: 

,/s/ R. M. Loughborough 

Clerk of said Board. 

(SEAL) 

At a called meeting of the Board of Supervisors of 
Fairfax County, Virginia, held in the Circuit Court Room 
at Fairfax Court House, Virginia, on Friday, the 15th 
day* of June, 1951, at which meeting all of the members 
of the said Board present by’ unanimous vote adopted the 
following resolution: 

WHEREAS, the Honorable Chester Sawy’er, Secretary 
of Commerce, under the provisions of Public Law 762, 
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Slst Congress, Chapter 905, Second Session, has selected 
a site for a public airport, (including all buildings and 
other structures necessary or desirable therefor), in Lee 
Magisterial District, Fairfax County, State of Virginia, 
in the general vicinity of the Burke neighborhood, com¬ 
prising some 4.500 acres of land: and 

WHEREAS, this Board is opposed to the location in 
Fairfax County, Virginia, of any such airport as is de¬ 
scribed in Public Law 762, Slst Congress, Chapter 905, 
Second Session, for the reason that, in the opinion of 
this Board, the establishment, maintenance and operation 
of such an airport in Fairfax County, Virginia, would he 
extremely detrimental to the general welfare, health and 
safety of the residents of Fairfax County, Virginia, and 
particularly would the location of an airport in Fairfax 
County, Virginia, be extremely detrimental and practi¬ 
cally ruinous to the future development of the entire 
County as a residential area, it being generally recog¬ 
nized and conceded that Fairfax County is primarily 
developed and will develop in the future for residences, 
and further for the reason that the Federal Government 
and/or its agencies now own 14,411 acres of land situated 
in Fairfax County, Virginia, from which land the Countv 
of Fairfax receives no income by way of taxation, and 
it is the opinion of this Board that there will be no 
direct benefit from the standpoint of taxation that will 
inure to this County as a result of the location of such 
an airport in the Conntv. Tudor the existing law of the 
State of Virginia, the major portion of the tax which 
this Board is authorized to lay for the maintenance and 
operation of local government is a tax on real estate, 
and th« withdrawal from taxation of 4,500 acres of land 
and the improvements located thereon, plus the deprecia¬ 
tion of tPo adjoining land as a result of the location of 
an airport thereon, would materially affect the revenue 
from real estate taxes so far as the County is concerned, 
and would necessarily mean that the remainder of the 
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land in the County would have to bear a larger tax bur¬ 
den in order to replace the loss occasioned by the land 
taken for the airport; and 

WHEREAS, it is the unanimous opinion of this Board, 
after thoughtful and careful consideration, that it vigor¬ 
ously opposes the location of the said airport in Fairfax 
County, Virginia; now, therefore, 

BE IT RESOLVED that this Board be, and it now 
hereby is unalterably opposed to the location, construc¬ 
tion, operation and maintenance of the said airport in 
Fairfax County, Virginia. 

BE IT FURTHER RESOLVED that this Board ear¬ 
nestly and sincerely requests the Honorable Howard W. 
Smith, Member of Congress from this District, the Hon¬ 
orable Harry F. Byrd and the Honorable A. Willis Rob¬ 
ertson, United States Senators from Virginia, that they 
take the necessary steps to prevent the said airport from 
being located in Fairfax County, Virginia, and that they 
vigorously oppose any appropriation proposed for this 
purpose, and that the Honorable John S. Battle, Governor 
of the State of Virginia, likewise be requested to inter¬ 
vene in behalf of the request of this Board, and further 
that the other Congressmen from the State of Virginia 
be requested to take a like stand in connection with this 
matter. The Clerk of this Board is directed to forthwith 
telegraph the intent of this resolution and to mail certi¬ 
fied copies of the some to the following: Honorable How¬ 
ard W. Smith, House Office Building, Washington, D. C.; 
Honorable Harry F. Byrd, Senate Office Building, Wash¬ 
ington, D. C.: Honorable A Willis Robertson, Senate Office 
Building, Washington, D. C.: Honorable John S. Battle, 
Governor of the State of Virginia, Richmond, Virginia; 
Honorable Edward J. Robeson, House Office Building, 
Washington, D. C.: Honorable Porter Hardy, Jr., House 
Office Building, Washington, D. C.: Honorable J. 
Vaughan Carv, House Office Building, Washington, 



D. C.; Honorable Watkins X. Abbitt, House Office 
Building, Washington, D. C.: Honorable Thomas B. Stan¬ 
ley, House Office Building, Washington, D. C.; Honorable 
Clarence G. Burton, House Office Building, Washington, 
0. C.: Honorable B. P. Harrison, House Office Building, 
Washington, D. C.: Honorable Thomas B. Fugate, House 
Office Building, Washington, D. C.: Honorable Herbert R. 
O’Connor, Senate Office Building: Honorable John Mar¬ 
shall Butler, Senate Office Building: Honorable Edward 
T. Miller, House Office Building: Honorable James P. S. 
Devereaux, House Office Building; Honorable Edward A. 
Garmatz, House Office Building: Honorable George H. 
Fallon. House Office Building: Honorable Lansdale G. 
Sasscer, House Office Building: Honorable J. Glenn Beall, 
House Office Building. 

A COPY TESTE: 

/s/ R. M. Loughborough. 

Clerk of said Board. 

At a regular meeting of the Board of Supervisors of 
Fairfax County, Virginia, held in the Board Room in the 
County Office Building at Fairfax. Virginia, on Wednes¬ 
day, the 3rd day of October, 1951, at which meeting all 
of the members of said Board were present and voting, 
the following resolution was adopted: 

WHEREAS, the Federal Government has selected a 
portion of Fairfax County, Virginia, as a site of a pro¬ 
posed national airport: and 

WHEREAS, the location selected is contrary to the 
wishes of the citizens of Fairfax County, Virginia: and 

WHEREAS, the Fairfax County Board of Supervisors, 
the governing body of said County, has protested the 
location selected and has by resolution requested the Fed¬ 
eral Government to locate its proposed national airport 
elsewhere: and 
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WHEREAS, to this date, the Federal Government has 
refused to refrain from establishing said airport in said 
Countv, and in fact has caused land titles to be examined, 
has employed appraisers to go upon the land and appraise 
the same and has notified the citizens concerned to pre¬ 
pare to vacate the area in question; and 

WHEREAS, it appears that the Federal Government, 
through its appraisers, is giving little or no weight to 
the economic hardship about to be imposed upon the citi¬ 
zens of said area by reason of their forced sale and re¬ 
moval from their homes and lands; and 

WHEREAS, it is recognized that the citizens affected 
must purchase or rent suitable substitute property at 
prices known to be greatly inflated, and that as a matter 
of fact, the availability of adequate substitute property 
is questionable and that many of the citizens affected are 
going to have to expend a great deal more that they will 
receive from the Federal Government; and 

WHEREAS, it is within the power of the Federal Gov¬ 
ernment to adequately compensate the citizens of this 
County, having due regard for all things, tangible and 
intangible, affecting a proper measure of compensation. 
Now, therefore, be it 

RESOLVED, by the Board of Supervisors of Fairfax 
County, Virginia, in regular meeting assembled on this 
3rd day of October, 1951, 

FTBST: That the heretofore expressed disapproval 
of this Board of Supervisors to the creation of said 
National Airport in Fairfax County, Virginia, be, and the 
same hereby is affirmed: 

SECOND: Tn the event the Federal Government pro¬ 
ceeds with the acquisition of a national airport site in 
this Countv. that in assessing the value of property to 
be taken, full weight and measure shall be given by the 
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Federal Government to the hardship occasioned by this 
forced move, to the lack of availability of adequate sub¬ 
stitute property and to the inflated prices which the citi¬ 
zens affected will be forced to pay when they settle else¬ 
where : and, be it further 

RESOLVED , that copies of this resolution be for¬ 
warded to the Civil Aeronautics Authority; Department 
of Justice: Representative Howard W. Smith and Senator 
Harry F. Byrd, with the respectful request of this Board 
that all of said parties do all things within their powder 
to see that the citizens of this County are adequately 
compensated. 

A Copy — Teste: 

/s/ R. M. Loughborough, 

Clerk of said Board. 

State of Virginia ) 

County of Fairfax ) 

To-wit : 

T, Thomas P. Chapman, Jr., Clerk of the Circuit Court 
of Fairfax County, Virginia, the same being a Court of 
Probate and of Record and having a seal, do hereby 
certify that R. M. LOUGHBOROUGH, whose genuine 
signature is affixed to each of the attached nine certifi¬ 
cates, is the duly qualified and acting clerk of the Board 
of Supervisors of Fairfax County, Virginia. 

In Testimony Whereof T have hereunto set my hand 
and affixed the seal of the said Court hereto, at Fairfax, 
Virginia, this 5th day of October, 1951. 

/s/ Thomas P. Chapman, Jr. 
(SEAL) Clerk. 
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State of Virginia ) 

County of Fairfax ) 

To-wit: 

I, Paul E. Brown, Judge of the Circuit Court of Fair¬ 
fax County, Virginia, the same being a Court of Probate 
and of Record, do hereby certify that Thomas P. Chap¬ 
man, Jr., whose genuine signature appears signed to the 
foregoing and hereunto annexed certificate and thereon 
written, was, at the date thereof, and is now, the Clerk 
of said Court, duly elected, qualified and authorized under 
the laws of said State to give the same, and that all his 
official acts as such Clerk are entitled to full faith and 
credit; and that the said certificate is in due form of law 
and by the proper officer. I further certify that I am 
well acquainted with the handwriting of the said Thomas 
P. Chapman, Jr., Clerk as aforesaid, and that his said 
signature to the foregoing and hereunto annexed certifi¬ 
cate is his usual and genuine signature. 

Given under my hand this 5th day of October, 1951. 

/s/ Paul E. Brown, 

Judge. 


State of Virginia ) 

County of Fairfax ) 

To-wit : 

I, Thomas P. Chapman, Jr., County Clerk and Ex- 
Officio Clerk of the Circuit Court of Fairfax County, 
Virginia, the same being a Court of Probate and of 
Record and having a Seal, do hereby certify that the 
Honorable Paul E. Brown, whose genuine signature ap¬ 
pears signed to the foregoing certificate and thereon 
written, was at the date thereof, and is now, the Judge of 
said Court and County, duly elected, qualified and author¬ 
ized under the laws of the State of Virginia to give the 
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same, and that all his official acts as such Judge are en¬ 
titled to full faith and credit. 

I further certify that I am well acquainted with the 
handwriting of the said Paul E. Brown, Judge as afore¬ 
said, and that the signature to the said Certificate is his 
usual and genuine signature. 

In Testimony of all which, I have hereunto set my hand 
and affixed the seal of said Court, at Fairfax, Virginia, 
this 5th day of October, 1951. 

/s/ Thomas P. Chapman, Jr. 

Clerk of the Circuit Court 
(SEAL) of Fairfax County, Virginia. 

Filed Feb 12 1952 Harry M. Hull, Clerk 

The above-entitled matter came on for further hearing 
at 10:30 o’clock a.m„ Monday, October 8, 1951, in the 
United States District Court for the District of Columbia, 
in the Court House in the City of Washington, District 
of Columbia, 

BEFORE: 

HONORABLE F. DICKINSON LETTS, Judge, United 
States District Court for the District of Columbia. 

APPEARANCES: 

CHARLES F. O’NEALL, ESQUIRE, 

PAUL D. PAGE, Jr., ESQUIRE, 

On behalf of the Plaintiff; 

THOMAS L. McKEVITT, ESQUIRE 

United States Department of Justice, 

On behalf of the Defendants. 

2 Proceedings 

At the conclusion of all arguments the Court rendered 
the following 
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Opinion 

THE COURT: Gentlemen, let me first say that I think 
without question Congress had the intention of provid¬ 
ing for a public purpose and not a municipal purpose. 
The statute itself describes a public airport. 

I am appreciative of the fine discussion I have had on 
this motion but I find I must sustain the defendants’ 
motion to dismiss. I notice that several subjects of the 
motion are interrelated at least. Specifically I may say 
T am persuaded beyond question that it is in effect a suit 
against the United States and the United States is a 
necessary party. T find no material issue of fact pre¬ 
sented. The affidavits, as I see them, seem to indicate 
that the Congressional direction with respect to consul¬ 
tation was carried out in a faithful manner, and even if 
that were not so I find that such failure would not benefit 
the plaintiff in his case. 

I will ask that Mr. McKevitt present an order to that 
effect. 


* ♦ # # 


41 Filed Oct 9 1951 Harry M. Hull, Clerk 

Judgment 

This case having come on for hearing on the Sth day 
of October, 1951, on the defendants’ motion to dismiss and 
for summary judgment, and the Court having heard argu¬ 
ment, it is by the Court this Sth day of October, 1951, 
ORDERED, ADJUDGED AND DECREED: 

1. That the defendants’ motion to dismiss and for sum¬ 
mary judgment be and hereby is granted. 




2. That the complaint filed in this cause be and hereby 
is dismissed and judgment entered for the defendants. 

/s/ F. Dickinson Letts 
District Judge 

# * * • 

42 Filed Oct 11 1951 Harry M. Hull, Clerk 

Motion for Reconsideration and to Vacate Judgment 
Which Sustained Defendants' Motion for Summary 
Judgment and to Dismiss the Amended Complaint 
Herein 

Plaintiff prays this Court to reconsider the decision by 
this Court made in sustaining defendants’ motion for sum¬ 
mary judgment and for dismissal of the amended com¬ 
plaint, and that this Court vacate the judgment herein¬ 
before entered upon said motion. In support of this 
prayer, plaintiff respectfully represents to this Court: 

1. It was error for this Court to dismiss the amended 
complaint on the ground that Public Law 762, Slst Con¬ 
gress. Second Session, provides for a public rather than a 
municipal purpose. 

Even if said Public Law does provide for a public 
rather than a municipal purpose as ruled by this Court 
(which ruling plaintiff in no-wise agrees is correctly 
made) such a ruling can have no relation to the dismissal 
of the amended complaint. The amended complaint al¬ 
leges that defendant Sawyer will, unless restrained, con¬ 
struct and operate a municipal airport. Since this allega¬ 
tion Can be established as true by competent proof, it must 
he taken as true on a motion to dismiss or for summary 
judgment. Since, therefore, defendant Sawyer intends to 
construct a municipal airport and since the Public Law 
under which he purports to act does not authorize a muni¬ 
cipal airport, it necessarily follows that unless restrained 
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delendant Sawyer will act in excess of his statutory au¬ 
thority just as alleged in the amended complaint. 

43 2. It was error for this Court to dismiss the 

amended complaint on the grounds that the United 
States is an indispensable party. 

The amended complaint alleges that defendants purport 
to act pursuant to legislation which is unconstitutional 
and/or that unless restrained defendants will act in excess 
of their lawful authority as public officers, and that unless 
restrained the defendants will violate lawful rights of 
plaintiff to his irreparable injury. That officers so acting 
can be sued, and that under such circumstances the 
United States is held not to have sufficient interest to be 
an indispensable party, is established general law about 
which there can be no two opinions. 

Judge Holtzoff ruled that there was no substantial con¬ 
stitutional question in the origin'll complaint. After care¬ 
ful study, plaintiff decided to amend his complaint rather 
than contest Judge Holtzoff’s ruling since it seemed pos¬ 
sible that it might be sustained on technical grounds. 

The ruling of Judge Holtzoff. however, is now moot 
since the complaint with reference to which it was made 
no longer exists. Thus, even if it be agreed that it is the 
“law of the case” that said Public Law does not authorize 
the construction of a municipal airport, that fact is no 
longer material. The amended complaint does not allege 
that said Public Law does authorize the construction of a 
municipal airport. 

Further, it is clear beyond question that Judge Holtzoff 
did not express any opinion on the constitutional issue 
raised in the amended complaint as to the validity of 49 
URCA Section 180. Nor did this Court express any opin¬ 
ion on this issue at the time defendants’ motion was sus¬ 
tained. Since this issue relates to the unconstitutionality 
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of an Act of Congress, and since it forms a basis for seek¬ 
ing a. declaratory judgment or possibly an injunction, ihe 
merits of that issue should be passed upon by a statutory 
court of three judges. But, even if this Court is em¬ 
powered to pass upon the merits of the allegations as to 
the unconstitutionality of 49 USCA Section ISO, it did not 
expressly do so. 

44 Regardless of the capacity of a single judge to 
pass upon the merits of plaintiff’s allegations as to 
the unconstitutionality of 49 USCA Section ISO, it cannot 
be seriously doubted that a single judge was and is with¬ 
out power to consider, on the merits, plaintiff’s allegations 
as to the unconstitutionality of said Public Law 762 as a 
basis for requesting an injunction to stay its execution 
except to inquire into whether a substantial question is 
raised by such allegations. 

It was, therefore, error for this Court to rule that the 
United States was an indispensable party since to do so 
it was necessary for this Court to treat as untrue and 
without merit the allegations of unconstitutionality in the 
amended complaint as to said Public Law 762, and that 
was beyond the authority of this Court. 

In fact, the issue before this Court as raised by defend¬ 
ants’ motion to dismiss for failure to join an indispensable 
party could not include a traverse of plaintiff’s allegations 
as to unconstitutionalitv. Thus, the onlv basis on which 
the amended complaint could have been dismissed for 
failure to join the United States would have been a find¬ 
ing that notwithstanding acceptance of the allegations of 
unconstitutionalitv and ultra vires actions of defendants 
as being well founded, the L T nited States was still an 
indispensable party. On the facts before this Court, and 
in the light of the Larson- case, such a finding was not 
possible. And no such finding was expressly made by this 
Court. 
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3. It was error for this Court to rule that the affidavits 
before this Court indicated that the requirements of said 
Public Law 762 as regards consultation had been carried 
out. The effect of plaintiff’s affidavits was to show that 
there had been no consultation. The effect of defendants’ 
affidavits was to show that there had been consultation. 
Clearer proof that there was a dispute of fact is difficult 
to imagine, but to further clarify this point, an 
45 additional affidavit is herewith filed which specifi¬ 
cally and in exact language traverses one or more 
of the essential facts in the affidavit of Air. Robert P. 
Boyle. 

This ruling was error because this Court was not and 
is not empowered to chose which of two conflicting affi¬ 
davits it will believe when a conflict is found to exist 
between affidavits filed in support of and in opposition to 
a motion for summary judgment. 

Even if this Court had been free to chose which affi¬ 
davit to believe, as plaintiff respectfully insists it was 
not, a finding to the effect that consultation had taken 
place would not constitute an adequate basis for dismiss¬ 
ing the amended complaint on the ground that there was 
no dispute of fact since it is alleged that defendant Sawyer 
made a final decision as to the site in question prior to 
any consultation as required by said Public Law 762. This 
allegation must be taken as true on a motion for summary 
judgment since it is a fact which can be proven by com¬ 
petent proof. 

If the affidavit of defendant Sawyer can be construed as 
specifically saying that he had not selected the site prior 
to such consultation (and plaintiff does not admit that said 
affidavit can properly be so construed), the net effect of 
defendant Sawyer’s affidavit is merely to establish the 
fact that there is a dispute of fact before the court. 
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The 1 old wager of law technique has long since been 
repudiated in our system of jurisprudence. Our legal sys¬ 
tem provides a method for resolving conflicts of fact. The 
method it provides is that of trial. It does not permit a 
judge to resolve a conflict of fact upon affidavits filed in 
support of and in opposition to a motion for summary 
judgment. 

The most that defendants could have hoped to accom¬ 
plish by affidavits was to show additional facts, consistent 
with the factual allegations in the amended complaint, 
which would prove that defendant Sawyer consulted with 
the Board of Supervisors of Fairfax County prior to se¬ 
lecting the site. Failing is this, defendants failed entirely 
in justifying summary judgment. 

46 Plaintiff knows of no rule of law which holds that 
the affidavit of a person who happens to be a public 
official is entitled to special consideration or that it may 
be given special effect. As long as “equal justice under 
law" has any significance in our legal system, such a prop¬ 
osition cannot possibly be accepted. 

4. It was error for this Court to rule that even if the 
requirements of consultation had not been complied with, 
such fact would be immaterial to the present litigation 
and could not benefit the plaintiff herein. 

The amended complaint specifically avers that property 
interests of plaintiff were adversely affected by the failure 
of defendant Sawyer to consult as required by said Public 
haw. This is a fact which can be established by compe¬ 
tent proof and must, therefore, be taken as true on a mo¬ 
tion for summary judgment. Since the amended complaint 
alleges that the failure of defendant Sawyer to consult as 
required by said statute was in fact detrimental to the 
plaintiff, no court is free to rule as a matter of law that 
such failure was immaterial. 



67 A 


Further, it is settled law that when a public officer is 
bv statute directed to perform act A before performing 
act B, his performance of act B is void or voidable if done 
before act A is by him performed if the performance of 
act A is required as a matter of public policy or is in any 
way related to the protection of existing private interests. 

That said Public Law requires consultation prior to final 
selection of the site is beyond question. Since it would 
be contrary to established rules of statutory construction 
to hold that such a provision means nothing, it must be 
assumed that Congress had a reason for including this 
provision in the statute. Plaintiff is satisfied that proper 
judicial inquiry into the intent of this provision will lead 
to a ruling that (as said in the hearings on this bill and 
in the debates in Congress) that this provision was in¬ 
serted by the Congress as a matter of public policy to 
protect the owners of private property in Fairfax County 
against arbitrary and unreasonable destruction of 
47 the value of their real estate. Plaintiff is within 
the very class which Congress sought to protect. 
The very damage which the Congress sought to obviate 
is alleged. Under such circumstances, there can be no 
reasonable doubt but that plaintiff is entitled to raise this 
issue. The amended complaint specifically avers that if 
defendant Sawyer can lawfully construct and operate the 
airport as he intends to do, plaintiff would suffer irre¬ 
parable injury. It necessarily follows that if plaintiff can 
show that defendant Sawyer has no warrantable authority 
for so doing, plaintiff is entitled to relief. 

WHEREFORE, the plaintiff respectfully prays that 
upon reconsideration of defendants’ motion and plaintiff’s 
opposition thereto, this Court vacate its judgment related 
thereto and that this Court disallow and overrule said mo¬ 
tion of defendants, and that defendants be required to file 
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responsive pleadings, or in the alternative, that the relief 
prayed by plaintiff be granted. 

* # # # 

4S Filed Get II 1951 Harry M. Hull, Clerk 

Affidavit 

Being first duly sworn, E. C. Sheads deposes and says: 

1. That he is a resident of Fairfax County, Virginia, 
and is and has been for more than one year prior to the 
date hereof, a member of the Board of Supervisors of 
said County, hereinafter referred to as the Board. 

2. That he has read the affidavit of Robert P. Bovle 
filed in the above entitled cause and he specifically denies 
the statement therein made to the effect that the views of 
the Board with respect to the suitability of each of the six 
possible airport sites therein referred to, were requested; 
and he further affirms that said subject was not discussed 
at any of the meetings specified in the aforesaid affidavit 
of Mr. Boyle as regards any of said six sites. 

3. He further specifically denies the statement made 
by Mr. Boyle that the attorney representing the Board 
pointed out to the Board that the meeting of June 11, 
1951, was being held to conform to the provisions of 
Public Law 762, Slst Congress, Second Session, as to 
consultation; the name of aforementioned attorney be 
Hugh Marsh, Esquire. 

4. He further specifically denies the statement made 
by Mr. Boyle that the Board was told that it could expect 

very speedy action on final site selection. 

49 5. That before he executed the affidavit by him 

subscribed on October 6, 1951, and hereinbefore 
filed in the above entitled cause, be carefully reviewed 
the contents thereof with Mr. Hugh Marsh, Commonwealth 
Attorney for the County of Fairfax, Virginia, in the office 
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of said Mr. Marsh, who agreed emphatically with the mat¬ 
ters stated in the present affidavit. 

/s/ E. C. Sheads 
E. C. Sheads 

STATE OF VIRGINIA 
COUNTY OF FAIRFAX 

Subscribed and sworn to this 10th day of October 1951, 
in the county and state aforesaid, before me, the under¬ 
signed, a notary public in and for said county and state, 
as witness my hand and official seal. 

/s/ Eleanor L. Chesley 


55 Filed Oct 29 1951 Harry M. Hull, Clerk 

Order Overruling Plaintiff’s Motion for Reconsideration 

and to Vacate Judgment 

Upon consideration of the plaintiff’s “Motion For Re¬ 
consideration And To Vacate Judgment Which Sustained 
Defendants’ Motion For Summary Judgment And To 
Dismiss The Amended Complaint,” 

It. is hereby ORDERED, ADJUDGED and DECREED 
on this 29th day of October, 1951, that said motion be and 
hereby is overruled. 

/s/ F. Dickinson Letts 

United States District Judge 

• * • • 


Filed Nov 21 1951 Harry M. Hull, Clerk 


Amended Notice of Appeal 


Notice is hereby given that Jones D. Jasper, plaintiff 
above named, hereby appeals to the United States Court 
of Appeals for the District of Columbia Circuit from the 



order granting defendants’ motion to dismiss the Amended 
Complaint and for summary judgment thereon, which 
order and judgment were granted on October 8, 1951 and 
filed/entered in this action on October 9, 1951, and said 
plaintiff also appeals from the order denying plaintiff’s 
motion for reconsideration of the above, sa ; d motion for 
reconsideration having been filed on October 11, 1951, and 
the same having been denied by the Court and filed/ 
entered in this action on October 29, 1951. Both defend¬ 
ants are officers of the Government of the United States. 

/s/ Charles F. O’Neall 
Charles F. O’Neall 
1025 Connecticut Ave. 

RE. 1587 

/s/ Paul D. Page, Jr. 

Paul I). Page, Jr. 

Washington Building 
ME. 1976 

COPIES OF THIS NOTICE TO BE MAILED TO : 

Thomas L. McKevitt, Esquire. Department of Justice, 
Washington, D. C. and Roger P. Marquist, Esquire, De¬ 
partment of Justice, Washington, D. C. 
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©ntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Xo. 11317 

Jones D. Jasper, appellant 


v. 

Charles Sawyer, J. Howard McGrath, 1 appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


OPINIONS BELOW 

The opinion by Judge Iloltzoff, in denying appellant’s 
application for a three-judge court (Jt. App. 10-13), is 
reported at 100 F. Supp. 422. The opinion by Judge Letts 
in dismissing the amended complaint (Jt. App. 61-62) is 
not reported. 

JURISDICTION 

This action was instituted by appellant to enjoin ap¬ 
pellees, the Secretary of Commerce and the Attorney Gen¬ 
eral of the United States, from further prosecuting a con¬ 
demnation proceeding already instituted by the United 
States in the United States District Court for the Eastern 
District of Virginia, Alexandria Division. Jurisdiction of 

1 A motion to substitute Attorney General James P. McGranery 
as appellee has been filed with this Court. 


( 1 ) 


o 


the district court rests on Title 11, section 306 of the District 
of Columbia Code (Jt. App. 3-15). Jurisdiction of this 
Court rests on 28 U.S.C. sec. 1291. 


STATEMENT 

This action was instituted by appellant on August 23, 
1951, by the filing of a complaint (Jt. App. 2-8) which may 
be summarized as follows: Appellant owns 100 acres of land 
in Fairfax Countv, Virginia, constituting his familv resi- 
donee and used for the raising of cattle, livestock, and 
chickens, and for the raising of foodstuffs. It is then 
alleged that the defendants have filed in the United States 
District Court for the Eastern District of Virginia a con¬ 
demnation proceeding, Miscellaneous Xo. 698, for the pur¬ 
pose of acquiring for the United States some 4,520 acres of 
land in Fairfax County, Virginia, citing as authority the 
Act of August 1, 188S, 25 Stat. 357, 40 U.S.C. 257, Public 
Law 762, Slst Cong., 2d Sess., and Public Law 843, Slst 
Cong., 2d Sess. The complaint then alleges that the 
1888 act does not authorize the Secretary of Commerce to 
acquire land in Virginia for use as a civil airport and that, 
insofar as Public Laws 762 and 843 authorize acquisition for 
such purpose they are void and unconstitutional on the 
ground that it would be a taking for an airport which would 
be a municipal and non-governmental utility of the District 
of Columbia and hence not a taking for a public use. 2 
Appellant then alleged that if not restrained the appellees 
would file in the condemnation proceeding declarations of 
taking purporting to vest title to the described real property 
in the United States. The complaint admitted that none 
of appellant’s property was included in the taking (Par. 10, 
Jr. App. 5), but alleged that defendant Sawyer intended to 


2 The Act of August 1. 1S88. 25 Stat. 357, is a general condemna¬ 
tion statute. We concede that a separate authority to condemn 
must exist. Public Law 843 is an appropriation statute making 
available an initial SI,000.000.00 for the airport project which is 
authorized by Public Law 762. 
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construct on the land condemned an airport, and to invite 
and solicit the use of such airport by civil aircraft. It is 
then alleged that appellant’s property, located 3100 feet 
from the west end of a proposed east-west runway will be 
directly in the line of flight, and that the operation of air¬ 
craft above his property would constitute a trespass and 
would result in damage to his property, livestock, etc., and 
would constitute a taking of his property in violation of the 
Fifth Amendment. The complaint prayed that a prelimi¬ 
nary injunction issue restraining defendants from further 
prosecution of the Government’s condemnation suit and 
restraining defendants from instituting any suit to con¬ 
demn land within 12,500 feet of his property. Appellant 
further prayed that upon final hearing the injunction be 
made permanent (Jt. App. 7-8). 

On September 10, 1951, defendants filed a motion to dis¬ 
miss (Jt. App. 9) on the grounds (1) that the complaint 
failed to state a cause of action and (2) that the United 
States is an indispensable party to the action. 

On October 2, 1951, appellant filed a motion for convoca¬ 
tion of a three-judge court under 28 U.S.C. section 2282 
(Jt. App. 9). That motion was denied by Judge Holtzoff 
(Jt. App. 14) on the ground that the three-judge statute 
was applicable only where a substantial constitutional ques¬ 
tion was involved and that, for reasons set out in an opinion 
(Jt. App. 10-13) no such question was presented by the 
complaint. 

Appellant thereupon, on October 5,1951, filed an amended 
complaint (Jt. App. 14-27). So far as material this com¬ 
plaint differed from the first in the following respects: It 
was alleged (Par. 12, Jt. App. 19-20) that 49 U.S.C. sec¬ 
tions 403 and 180 were unconstitutional and void and asked 
a declaratory judgment to that effect (Jt. App. 27). 3 It 

3 The first of these sections defined “navigable airspace” as the 
airspace above safe altitudes of flight prescribed by the Civil 
Aeronautics Authority, and that such airspace shall be subject to 
a public right of freedom of interstate and foreign air navigation. 
The second declared a similar right in any citizen in air commerce 
in such airspace. 
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was also alleged (Par. 22, Jt. App. 24) that appellee Sawyer 
had failed to consult with the Board of Supervisors of Fair¬ 
fax County as required by Public Law No. 762. The prayer 
for injunctive relief was modified to the extent that de¬ 
fendants were to be permitted to file declarations of taking 
and deposit monies in the condemnation proceeding as to 
any tracts of land whose owners “of their own volition ’’ 
consented to the acquisition by the United States (Jt. App. 
26-27). 

Appellees on October 5, 1951, filed a motion to dismiss 
and for summary judgment, accompanied by affidavits 
relating to the question of consultation with the local au¬ 
thorities (Jt. App. 28-34). Counter affidavits were filed 
by appellant (Jt. App. 35-38). The court below, after hear¬ 
ing argument on the motion to dismiss and for summary 
judgment, on October 9, 1951, granted that motion and dis¬ 
missed the complaint (Jt. App. 61-62). The grounds of the 
dismissal, as stated in the court's opinion (Jt. App. 61), 
were (1) that the suit is in fact a suit against the United 
States and (2) that the record showed, in the court’s opin¬ 
ion, that “the Congressional direction with respect to con¬ 
sultation was carried out in a faithful manner, and even if 
that were not so I find that such failure would not benefit 
the plaintiff in his case.’’ 

A motion for reconsideration and to vacate the judgment 
was filed by appellant on October 11, 1951, and denied by 
the court below on October 29, 1951 (Jt. App. 62-69). This 
appeal followed. 

STATUTES INVOLVED 

Sections 1 and 2 of Public Law No. 762, 81st Cong., 
2d Sess., 64 Stat. 770, read as follows: 

The Secretary of Commerce (hereinafter referred to 
as the “Secretary’’) is hereby authorized and directed 
to construct, protect, operate, improve, and maintain 
within or in the vicinity of the District of Columbia, 
a public airport (including all buildings and other 
structures necessary or desirable therefor). 

Sec. 2. For the purpose of carrying out this Act, 
the Secretary is authorized to acquire, by purchase, 
lease, condemnation, or otherwise (including transfer 
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with or without compensation from Federal agencies 
or the District of Columbia, or any State or political 
subdivision thereof), such lands and interests in lands 
and appurtenances thereto, including avigation ease¬ 
ments or airspace rights, as may be necessary or 
desirable for the construction, maintenance, improve¬ 
ment, operation, and protection of the airport: 
Provided , That before making commitments for the 
acquisition of land, or the transfer of any lands, the 
Secretary shall consult and advise with the National 
Capitol Park and Planning Commission as to the con¬ 
formity of the proposed location with the Commission’s 
comprehensive plan for the National Capital and its en¬ 
virons, and said Commission shall, upon request, sub¬ 
mit a report and recommendations thereon within 
thirty days: Provided further, That the choice of site 
by the Secretary shall be made only after consultation 
with the governing bodv in the countv in which the air- 
port is to be located, with respect to the suitability of 
the site to be selected, and its possible impact on the 
vicinity. 

28 U.S.C. section 2282 reads as follows: 

An interlocutory or permanent injunction restrain¬ 
ing the enforcement, operation or execution of any Act 
of Congress for repugnance to the Constitution of the 
United States shall not be granted by any district 
court or judge thereof unless the application therefor 
is heard and determined by a district court of three 
judges under section 22S4 of this title. 

SUMMARY OF ARGUMENT 

I 

The denial of a three-judge court presents no question 
for review by this Court. It is well established by decisions 
of the Supreme Court that appeal from a denial of a three- 
judge court does not lie to a court of appeals, and that the 
exclusive remedy is by mandamus in the Supreme Court. 
Appellant concedes this to be true but seeks to avoid the 
rule on the ground that the trial court entered a judgment 
of dismissal on jurisdictional grounds as well as on sum¬ 
mary judgment. But clearly the basis of the judgment 
of dismissal, whatever it is, can not create in this Court 
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jurisdiction which the Supreme Court has said it lacks. 
Hence the constitutional question is subject to review 
here just as other questions are. Moreover, even if denial 
of a three-judge court were reviewable here, the record 
shows that appellant’s claim was abandoned in the trial 
court. 

II 

Dismissal of the complaint for lack of jurisdiction was 
proper. The trial court correctly ruled that this is in fact 
a suit against the United States. Since no congressional 
consent to such suit has been given, it is beyond the juris¬ 
diction of the courts. On familiar principles, this question 
is not to bo determined by the nominal parties to the suit, 
but upon whether the relief asked will, if granted, invade 
the rights of the United States and thus expend itself on 
the Government. That the instant case presents such a 
situation is too clear for argument. Appellant seeks to 
enjoin prosecution of a condemnation proceeding instituted 
bv the United States bv its Attornev General, who is the 
authorized agent of the Government. By enjoining that 
agent from prosecution of the action the courts would in 
effect enjoin the Government itself. There is no precedent 
for sustaining jurisdiction in such circumstances. Even 
the leading case permitting suit against officers of the Gov¬ 
ernment, United Staten v. Lee , 106 U.S. 196 (1SS2), em¬ 
phasized that the Government was entirely free to bring any 
kind of action to assert its rights, including the rifjht to 
condemn the property there in question, and so have its 
rights determined in an action to which it is a party. The 
relief appellant asks flies in the teeth of this and would, 
in an action to which the Government is not a party and 
cannot be made one, deny the Government all independence 
of action. 

Moreover, even if the United States were not an indis¬ 
pensable party, the dismissal can be supported on the 
ground that the complaint does not present a case for 
equitable intervention. When an important public interest 
is involved, as hero, the courts will not intervene in the 
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absence of a clear showing of irreparable injury. No such 
injury to appellant resides in the condemnation proceeding 
he seeks to enjoin. Admittedly no property of his is taken 
in that proceeding. TIis claimed injury will result not from 
a taking under the condemnation proceeding, but from a 
claimed invasion of his rights by planes in flight after the 
airport is established. His contention is thus both pre¬ 
mature and misdirected. 

Ill 

Public Law No. 762, authorizing the condemnation of 
land for establishment of an airport is constitutional. It 
is too late in history to question the right of the federal 
Government, under the commerce clause of the Constitu¬ 
tion, to acquire by condemnation or otherwise, lands neces¬ 
sary to the promotion and development of interstate com¬ 
merce. The power has been recognized in innumerable 
decisions dealing with such commerce both by land and 
bv water, and it of course exists in the field of interstate 
commerce by air. Since the airport in question will be 
located in Virginia, the commerce it will sustain is in fact 
interstate commerce. But, even if it were true that the air¬ 
port would be confined to commerce between the States and 
the District of Columbia, it is now established, by desisions 
of the Supreme Court and this Court, that the federal 
power over such commerce is not different or less sweeping 
than the power over commerce between the States. Final¬ 
ly, even accepting for purposes of argument appellant's 
•insupportable contention that the airport is to be a mere 
municipal facility of the District of Columbia, the statute 
would still be constitutional. This is so because, as appel¬ 
lant’s brief shows, the establishment of airports is a public 
purpose at the municipal level, and there is absolutely 
no support in either authority or logic for the proposition 
that the United States cannot constitutionally provide for 
the District of Columbia the benefits that cities in the States 
may provide for themselves. The contrary is established 
bv a series of unchallenged enactments by Congress au- 
thorizing the condemnation of lands in Virginia or Mary- 
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land for purely municipal purposes of the District of Co¬ 
lumbia, and is also supported by authoritative judicial 
precedent. 

IV 


Appellant's contention that the Secretary of Commerce 
failed to comply with the statutory direction in Public Law 
Xo. 7(>*2 that he consult with local authorities on site selec¬ 
tion furnishes no basis for reversal of the judgment of dis¬ 
missal. 


1. The question of whether proper compliance with the 
consultation provision was had is academic and need not 
be decided. The provision for consultation with local au¬ 
thorities is not one Congress had to include, hence it can 
be dispensed with by Congress at any time. Thus Congress 
can ratify the selection of the Burke site regardless of 
whether the consultation had with local authorities was 


adequate (appellant's real contention) or whether any con¬ 
sultation at all was had. Appellant can not be injured 
until the airport is built. The airport can not be built 
until Congress appropriates the necessary money. If and 
when Congress does appropriate money for the airport 


on the Burke site, it will have ratified the Secretarv's selec¬ 


tion, and the question appellant raises will become moot. 


2. Tlie trial court's observation that, even if proper 
consultation was not afforded, it would not benefit appel¬ 
lant's case, is correct. This is so, first, because no property 
of appellant is taken in the condemnation proceeding. 
Second, as appellant recognizes, the consultation require¬ 
ment was a matter of public policy, and Congress natural¬ 
ly conferred the consultation privilege on the only local 
government entity in a position to articulate local public 
policy. There is nothing in the wording of the statutory 
provision or in its legislative history which warrants the 
view that individual citizens were to be given standing to 
question, as appellant seeks to do, the adequacy of a con¬ 
sultation procedure followed by the Secretary and not 
questioned as inadequate by the very authorities designated 
in the statute. 


► 
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3. The trial court correctly held that there was com¬ 
pliance in good faith by the Secretary with the statutory 
direction to consult with local authorities. The affidavits 
by both parties on the motion for summary judgment es¬ 
tablished clearly what steps were taken by the Secretary 
in fulfillment of the statutory direction to consult with lo¬ 
cal authorities. Thus the only question is whether such 
procedure constituted consultation within the meaning' of 
the statute, a pure question of law. Hence the case was 
a proper one for disposition on summary judgment. Those 
affidavits show clearly that, before the Secretary finally de¬ 
termined upon the Burke site, he caused three meetings to 
he had with the Board of Supervisors of Fairfax County, 
at the last two of which full disclosure was made of the six 
sites which had been under consideration by the Secretary 
and the local authorities availed themselves of the oppor¬ 
tunity to assert their views. 

Appellant’s claim that the Secretary had not complied 

with the statute rests upon his notion that the Secretary 

could not come to any decision at all in favor of the Burke 

site until offer consultation with local authorities. Such a 

view is at war with the consultation provision itself, since, 

until the Secretarv had tentativelv made a decision, he 

• • 

could not know, for example, which was “the governing 

body in the county in which the airport is to be located”, 

or indeed whether such county would be in Virginia or 

Marvland. Hence the Secretarv's initial decision in favor 
• * 

of the Burke site was not in conflict with the statutory 
provision but an indispensable necessity to any intelligent 
implementation of that provision. And the affidavits es¬ 
tablish that, notwithstanding his tentative conclusion that 
choice of the Burke site was sound, he afforded full oppor¬ 
tunity to the Board of Supervisors to show if they could 
that other sites were better, either from the standpoint of 
suitability or impact on the county, or both. 

The resolution of protest by the Board of Supervisors 
following final determination upon the Burke site does not 
question the adequacy of the consultation provided by the 
Secretary, and further makes clear that the Board’s posi- 
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lion was not concerned with the question of which of the 
sites 'should he chosen. Its position was fundamental and 
was that no site should he chosen in Fairfax County, so 
that further meetings with the Board would have been use- 
loss. It is also significant that, when opposition later 
developed in Congress to going ahead with the project and 
a further appropriation of #1,400,000.00 for the airport was 
stricken, no member of Congress, including the representa¬ 
tives of Virginia, and no representative of the local com¬ 
munity who appeared at the hearings, based opposition 
on the claim that the Secretary had not complied with the 
consultation requirement. 

ARGUMENT 

I 

The Denial of a Three-Judge Court Presents No Question for 

Review hy This Court 

Assuming that, as appellant contends, the trial court 
improperly denied a three-judge court, it is settled law 
that appeal to a court of appeals does not lie from such 
error, Stratton v. St. Louis S. IF. /?//.. 2S2 U.S. 10, 15-16 
(1930), hut the proper remedy is by mandamus. Ex parte 
Xorthrrn Par. R. Co.. 280 U.*S. 142 (1929); Ex parte Met¬ 
ropolitan■ Water Co., 220 U.S. 539 (1911). Appellant 
(Br. 28) concedes that under the Stratton decision, where 
a one-judge court disposes of the case on the merits the ex¬ 
clusive remedy is by mandamus. However, appellant states 
that “Stratton does not suggest that dismissal for juris¬ 
dictional reasons allows the aggrieved party to seek relief 
directly from the Supreme Court.” But, whatever the 
ground for denial of the motion, the remedy for alleged 
failure to convene a three-judge court lies exclusively in 
the Supreme Court by way of mandamus. Appellant, by 
not resorting to the exclusive remedv of mandamus, ac- 
cepted the ruling of the trial court that the constitutional 
question raised by him was not a substantial one requiring 
a three-judge court, and thus elected to have it tried by 
the single judge and reviewed in regular course by appeal 


11 


to this Court. Since this Court has no power to review 
the three-judge ruling, the question of constitutionality 
of Public Law 762 stands here as one within the jurisdic¬ 
tion of the single judge below, and reviewable on appeal 
in the ordinary course. 

The foregoing discussion assumes that appellant sought 
and was denied a three-judge court. While, as shown, the 
remedy by mandamus in the Supreme Court is exclusive, 
we wish to point out that, even if this Court could review 
the question, appellant abandoned its claim to a three- 
judge court in the trial court. The facts are these: appel¬ 
lant applied for a three-judge court when its original com¬ 
plaint was before the court below (.Jt. App. 9). That mo¬ 
tion was denied by Judge Holtzoff on October 3, 1931 
(.Jt. App. 10-14), on the ground that no substantial con¬ 
stitutional question was presented. Two days later appel¬ 
lant filed an amended complaint. In explanation of this ap¬ 
pellant in its motion for reconsideration filed below stated 
(Jt. App. 63): “Judge HoltzolY ruled that there was no 
substantial constitutional question in the original com¬ 
plaint. After careful study, plaintiff decided to amend his 
complaint rather than contest Judge Holtzoff s ruling since 
it seemed possible that it might be sustained on technical 
grounds. The ruling of Judge IIoltzoiT, however, is now 
moot since the complaint with reference to which it was 
made no longer exists.” (Second italics supplied.) Ap¬ 
pellant did not renew his application for a three-judge court 
and thus apparently acquiesced in the previous ruling. 
Moreover, for reasons which will be given, infra , pp. 15-21, 
it is submitted that Judge Holtzoff’s conclusion that there 
was no substantial constitutional question was clearly 
correct. 

II 

Dismissal of the Complaint for Lack of Jurisdiction Was 

Proper 

The trial court dismissed the complaint on alternative 
grounds, i.e., lack of jurisdiction because the United States 
is an indispensable party, and on the further ground that 
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on the merits there was no real question of fact, that the 
record showed compliance by the Secretary with the statu¬ 
tory direction to consult with local authorities, and that 
if such were not the case it would not benefit appellant's 
case. We believe those conclusions are correct. 

1. The United States is an indispensable partij to this 
proceeding which seeks to enjoin the prosecution of a tepid 
action instituted bp the Gorernment throwph its authorized 
official .—It is settled law that the United States cannot be 
sued without its consent. United States v. Shaw. 309 U.S. 
495 (1940) : United States v. Sherwood. 312 U.S. 584 (1941) ; 
Mood if v. IVickard. 78 U.S. App. D.C. 80, 136 F. 2d 801 
(1943), certiorari denied 320 U.S. 775. Equally well settled 
is the principle that in determining whether a suit is against 
the United States the courts look beyond the nominal par¬ 
ties to see whether the rights, interests, or property of 
the United States are in fact under attack. Orcpon v. 
Hitchcock. 202 U.S. 60 (1906); Louisiana v. Garfield. 211 
U.S. 70 (1908); Louisiana v. McAdoo. 234 U.S. 627 (1914). 
Accordingly, it is necessary to determine what are the in¬ 
terests or rights of the United States in this case and 
whether they are sought to be attacked or in anv wav in- 
terfered with by this action. The crucial question is 
whether the relief sought in a suit nominally addressed 
to the officer is relief against the sovereign. Larson v. 
Domestic £ Foreipn Carp ., 337 U.S. 6S2, 687 (1949). 

The primary objective of this proceeding and the primary 
relief sought is to enjoin prosecution of the condemnation 
suit filed by the Government in the Virginia court, and 
that relief is specifically prayed (Jt. App. 7-8, 26-27). A 
clearer case of suit against the United States is hard to 
imagine. Appellant’s partial retreat in his amended com¬ 
plaint, residing in his willingness that defendants be al¬ 
lowed to file declarations of taking and deposit monies in 
the condemnation proceeding as just compensation for 
lands whose owners are agreeable to the condemnation of 
their lands, merely emphasizes the fact that federal rights 
are sought to be interfered with. It does not alter the fact 
that this suit seeks to tie the Government’s hands and 
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deprive the Government of one of its most important 
rights. 

The power of eminent domain is inherent in the federal 
government. It is a fundamental power of primary im¬ 
portance. Kohl v. United States, 91 U.S. 367, 371 (1875). 
The Government asserts that power ordinarily, as in this 
ease, by filing a condemnation suit against the lands it 
proposes to take. Jurisdiction of such suits is vested in 
the district courts where the land is located, and the Attor¬ 
ney General of the United States is the official authorized 
to institute such a proceeding. 40 U.S.C. 257. Accordingly 
the condemnation suit filed in the Virginia court is a suit 
by the United States, and this action, which seeks to re¬ 
strain the Attorney General from further prosecution of 
the condemnation proceeding, clearly seeks to enjoin the 
United States. This suit not only seeks a determination of 
the validity of the condemnation, but would, if successful, 
effectivelv denv the United States its right to litigate that 
question. 

Even in United States v. Lee, 106 U.S. 196 (1S82), a lead¬ 
ing case in this field and cited by appellant at Br. 47, the 
court, although holding that it was not a suit against the 
United States, was careful to emphasize (p. 222) that the 
Government could not be bound bv anvthing there decided, 
and that it was free to act in various alternative methods, 
by instituting a suit to quiet title, for injunction or eject¬ 
ment, or the Government could purchase the property or 
condemn it. But here appellant seeks in this suit, to which 
the Government is not a party, relief which directly denies 
to the Government any right to condemn. Quite recently, 
in United States v. Dollar. 100 F. Supp. S81 (1951), it was 
held that the judgment of this Court in Land v. Dollar, 81 
U.S. App. D.C. 28, 154 F. 2d 307 (1946), affirmed 330 U.S. 
731 (1947), was conclusive against the United States when 
it subsequently brought an action in its own behalf. That 
view was promptly rejected by the appellate court, which 
reversed, the court pointing out that the trial court’s rea¬ 
soning was contrary to repeated pronouncements of the 
Supreme Court in the earlier litigation that the judgment 
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in Land v. Dollar would not be res judicata against the 
United States. United States v. Dollar , 193 F. 2d 114-113 


(C.A. 9, 1952). 

To the extent that this action seeks to enjoin the carrying 
forward by the United States of its own legal proceeding, 
we think it clear that this is a suit against the United States 
which, lacking congressional consent, was properly dis¬ 
missed. 4 


2. The complaint in any event docs not present a case 
for equitable intervention. —3Ve believe it proper to point 
out that this is not a case where such drastic relief as 
tying the Government's hands in its own assertion of a 
fundamental federal power could he justified as necessary 
to the protection of any right appellant may have. 

In Hurley v. Kincaid, 285 U.S. 95,104 (fn. 3), the Supreme 
Court stated: 


Even where the remedy at law is less clear and 
adequate, where large public interests are concerned 
and the issuance of an injunction may seriously em¬ 
barrass the accomplishment of important governmental 


4 We do not discuss the question dealt with by appellant (Br. 49- 
511 of whether the prayer for a declaratory judgment that 49 
U.S.C. ISO is invalid is a suit against the United States. The 
injection of this question was obviously an afterthought on the 
part of appellant, as it formed no part of the original complaint. 
The court below gave it no consideration. 49 U.S.C. 180 simply 
provides that the Civil Aeronautics Authority shall determine safe 
minimum altitudes of flight and that the space above such level 
shall be subject to navigation. This statute has no relevancy on 
the legality of the Government’s condemnation for Burke Airport. 
It and 49 U.S.C. 403 are simply an exercise by Congress of its 
power to regulate interstate air commerce. They do not purport 
to take anything. Even if they did and. as appellant claims, were 
invalid, that would furnish no basis for challenging the condemna¬ 
tion. If. as a result of the operation of the airport, appellant can 
establish that his lands are taken by the Government, he has his 
remedy by suit under the Tucker Act. wherein any question as to 
these statutes can be litigated. The question whether these statutes 
could constitute a defense to private persons who may fly over 
appellant’s property would likewise be a question to be litigated 
between those parties. United States v. Causby. 328 U.S. 256 
(1945). The mere enactment of this legislation presents no case 
or controversy between appellant and appellees. 
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ends, a court of equity acts with caution and only upon 
clear showing that its intervention is necessary in 
order to prevent an irreparable injury. (Italics sup¬ 
plied.) 


The condemnation action which appellant seeks to enjoin 
does not of itself affect appellant. He confessedly has no 
property which is included in that proceeding. Thus the 
mere acquisition of the land described in the condemnation 
suit: does not injure his property. The alleged injury upon 
which appellant bases his claim to injunctive relief is that 
the operation of planes after the airport is constructed 
will affect his property. As stated in Arizona v. California , 
283 l\S. 423, 462 (1931), in answering a similar conten¬ 
tion by Arizona, “This contention cannot prevail because it 
is based not on any actual or threatened impairment of 
Arizona's rights but upon assumed potential invasions.” 
Moreover, if the airport comes into being, appellant can 
then sue to enjoin the operation of the airport if he can 
establish injury, raising any issue he presently raises. Tie 
will not be bound in any way by anything which may be 
decided in the condemnation proceeding. And if unsuccess¬ 
ful in his attempt to establish that the airport is an illegal 
Government project, he may sue under the Tucker Act for 
compensation for any taking of his property if he can 
establish that there has been a taking by the Government. 
United States v. Caushy , 32S U.S. 256. 

In these circumstances, appellant's whole case is pre¬ 
mature, an injunction against prosecution of the Govern¬ 
ment’s condemnation suit is neither justified nor proper, 
and dismissal of the complaint insofar as it seeks such 
relief is fully supported on this ground. 


Ill 


Public Law No. 762, Authorizing Condemnation of Land for 
the Construction of a Public Airport, Is Constitutional 

"We have shown that dismissal for lack of jurisdiction 
was clearly correct. For reasons now to be stated we think 
that it is equally clear that the granting of summary judg- 
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nicnt was proper for lack of a case on the merits on the 
admitted facts. - ’ In Kohl v. United States , 91 U.S. 367, 371 
(1875), the court stated that the power of eminent domain 
of the federal government 

is essential to its independent existence and perpetuity. 
* * * The powers vested by the Constitution in 

the general government demand for their exercise the 
acquisition of lands in all the States. These are needed 
for forts, armories, and arsenals, for navy-yards and 
light-houses, for custom-houses, post-offices, and court¬ 
houses, and for other public uses. If the right to acquire 
property for such uses may be made a barren right 
by the unwillingness of property holders to sell, or by 
the action of a State prohibiting 1 a sale to the Federal 
government, the constitutional grants of power may be 
rendered nugatory, and the government is dependent 
for its practical existence upon the will of a State, 
or even upon that of a private citizen. 

It. is thus clearly established that the Government can con¬ 
demn any lands within the states necessary to the per¬ 
formance of federal functions. It is also established that 
consent of the state is unnecessary. Even the fact that 
property condemned by the federal government is owned 
by the state is no barrier. Oklahoma r. Atkinson. 313 ITS. 
508, 534 (1941). And the Government’s right to condemn 
lands in aid of interstate commerce under Art. I, Sec. 8, 
Cl. 3 of the Constitution is firmly established by the de¬ 
cided cases. Thus it has acquired lands by condemnation 
for the improvement of navigation, United States v. 
('handler-J)nnhar Water Power Co.. 229 U.S. 53 (1913), 
for flood control, Danforth v. United States, 308 U.S. 271 
(1939), and for lighthouses, Chappell v. United States. 160 
U.S. 499 (1896). It can also delegate that power to others 


•’We pass appellant’s argument (Br. 34) that the trial court 
could not enter a judgment of dismissal for lack of jurisdiction and 
also enter summary judgment of dismissal. That argument does 
not aid appellant here. Unless appellant can show that the court 
below incorrectly decided both the jurisdictional question and the 
summary judgment question, he is not entitled to a reversal of the 
judgment of dismissal. 





in aid of commerce, to railroads as in Cherokee Nation v. 
Southern Kansas R. Co., 135 F.S. 64-1, 657-658 (1889), and 
to interstate bridge companies as in Luxton v. North River 
Bridge Co.. 153 U.S. 525, 533 (1894). The same powers 
necessarily reside in the Government to acquire facilities in 
aid of interstate commerce by air. Of. Northwest Airlines 
v. Minnesota . 322 F.S. 292 (1944). Land may be con¬ 
demned for the purpose of executing any appropriate fed¬ 
eral function, regardless of the fact that such facilities will 
be used by private individuals. United States v. 243.22 
Acres of Land, 129 F. 2d 678 (O.A. 2, 1942), certiorari 
denied snh now. Lambert v. United States, 317 F.S. 698 
(1943); United States v. Marin. 136 F. 2d 388 (O.A. 9, 
1943); of. United States ex ret. TALA. v. Wei eh. 327 F.S. 
546 (1946): United States v. State of Note York, 160 F. 2d 
479 (O.A. 2, 1947), certiorari denied 331 F.S. 832, rehearing 
denied 331 F.S. 869. The promotion of commerce by air 
is plainly an appropriate federal function. 

Congress, certainly, has not doubted the existence of the 
federal power in this field. It enacted the Air Commerce 
Act of 1926, 44 Stat. Part 2, 568 “to encourage and regulate 
the use of aircraft in commerce and for other purposes.” 
This was followed by the Civil Aeronautics Act of 1938, 52 
Stat. 973 “ * * * to promote the development and safety 
and to provide for the regulation of civil aeronautics.” 
Section 302(a) of that act gave the Administrator power 
“to acquire, establish, operate, and maintain all necessary 
air navigation facilities.” 

It is thus clear that the federal government can acquire 
lands for airport purposes under the commerce clause of 
the Constitution, and it is equally clear that Public Law 
Xo. 762 here involved is an exercise of that power and thus 
constitutional. 

Appellant’s only contention is that the airport contem- 

c The proviso in that act as originally enacted that no airport 
should be acquired by purchase or condemnation did not reflect 
a lack of power to condemn airport sites, but a congressional desire 
not to exercise it. This proviso was deleted from the law by the 
amendatory act of July 11, 1948. 62 Stat. 1216. 
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plated by the act is in fact a mere municipal facility for 
the District of Columbia. This is clearly insupportable. 
The act does not purport to establish a municipal airport 
operated by the Commissioners of the District of Colum¬ 
bia. The airport site selected is in Virginia, and it is thus 
literally true that the airport will serve to promote air 
commerce between that state and other states. It obviously 
will be used in the transportation of both citizens and 
freight from nearbv areas in Virginia to other states and 
return. Thus, during debate on the bill which became Pub¬ 
lic Law 762, Senator Morse queried (Annex p. 2S): “Is it 
not also true that the National Airport serves not only 
Washington, D. C., but Alexandria, Virginia, and Silver 
Spring, Maryland, Silver Spring now being the second 
largest city in the entire State of Maryland?”, a proposi¬ 
tion so obvious that it was readily conceded. It is of no 
consequence that a large proportion of the incoming com¬ 
merce may be destined for the District of Columbia, or 
that a similar proportion of outgoing commerce will origi¬ 
nate in the District of Columbia. Even the commerce 
destined for the District of Columbia from, say. New York 


or the commerce originating in the District of Columbia 
hut enplaning in Virginia for New York is interstate com¬ 
merce. Congress in the statute characterizes the airport 
as a “public,” not a municipal, airport. Thus “Congress 
has declared the purpose to be a public use, by implication 
if not by express words. * * * its decision is entitled 
to deference until it is shown to involve an impossibility.” 
Old Dominion Co. v. United States, 269 V.S. 55, 56 (1925). 

But, even assuming that the airport was designed for 
and would be used solely for the benefit of the District of 
Columbia, the statute would still be constitutional. It would 


be anomalous, indeed, if the United States could acquire 
facilities to promote commerce between the states, yet 
could not exercise such a power in aid of commerce be¬ 
tween the District of Columbia and the states. The ques¬ 
tion whether commerce between the District of Columbia 


and the states is technically interstate commerce within 
the meaning of the commerce clause might have been sub- 
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ject to an. early doubt in view of the ruling in Hepburn v. 
Elsey, 2 (’ranch 445 (1805), that a citizen of the District 
of Columbia is not a citizen of a state for diversity pur¬ 
poses within the meaning of Art. Ill, Sec. 2, Cl. 1. But 
that case did not, of course, settle the commerce question. 
Later, in Stout enburgh v. Ilennick, 129 U.S. 141, 147-148 
(1889), the court without question labeled a statute passed 
by the territorial government of the District of Columbia 
as “being a regulation of interstate commerce, so far as 
applicable to persons soliciting, as Hennick was, the sale of 
goods on behalf of individuals or firms doing business out¬ 
side the District.” Later on the Supreme Court considered 
the nature of commerce between a state and the Indian 
Territory. In Hanley v. Kansas City Southern Ry Co., 
187 U.S. 617, 619 (1903), Mr. Justice Holmes, citing the 
Stoutenburgh decision, stated: “It may be assumed that 
this power of Congress over commerce between Arkansas 
and the Indian Territory is not less than its power over 
commerce among the States.” Clearly the court was say¬ 
ing that, regardless of whether commerce between the In¬ 
dian territory and the states was teclmicallv interstate 
commerce within the meaning of the commerce clause, 
the Government’s exclusive jurisdiction over the territory 
necessarily carried with it the power to deal with such com¬ 
merce at least as fully as it may deal with interstate com¬ 
merce. 


That was precisely the reasoning of this Court in the 
eases of Neild v. District of Columbia, 71 App. D.C. 306, 
110 F. 2d 246 (1940), and Colgate Palmolive Feet Co. v. 
District of Columbia. 71 App. D. C. 324, 110 F. 2d 264 
(1940). The Xeild case held squarely (71 App. D.C. p. 309) 
that, under Art. I, Sec. 8, Cl. 17 of the Constitution, giving 
Congress exclusive power over the District of Columbia, it 
may legislate within the District “for every proper purpose 
of government,” that federal power is subject only to 
prohibitions in the Constitution which act directly or by 
implication upon the federal government, that (p. 310) 
“Congress possesses full and unlimited jurisdiction to pro¬ 
vide for the general welfare of citizens within the District 
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of Columbia bv anv and evcrv act of legislation which it 
may deem conducive to that end," and that (p. dll) “It 
may exercise, also, within the District, general legislative 
powers delegated to Congress by the Constitution: as for 
example the power granted bg the commerce clause.'’ 
(Italics supplied.) 

It is thus firmly established that Congress has complete 
power to legislate for the welfare of District citizens and 
power over commerce between the District and the states 
not less or different than its power under the commerce 
clause. Congress can thus acquire lands anywhere in the 
states in aid of these powers, and the airport authorized 
by Public Law Xo. 7G2 is therefore constitutional. 


But, even if one accepts appellant’s sole ground that 
the taking was for a municipal use of the District of Colum¬ 
bia, the statute under the general powers of Congress to 
legislate for the District of Columbia is valid. It is well 
established that, at the municipal level, the construction 
and operation of an airport constitutes a public use, as 
appellant's own cases (Br. 70-71) show. 

Congress has heretofore asserted the power to condemn 
land in either Maryland or Virginia for the public welfare 
of the citizens of the District of Columbia. See, for ex¬ 
ample, the Act of February 28, 1923, 42 Stat. 1360, 32 D.C. 
(’ode 601, authorizing the District Commissioners to ac¬ 
quire by purchase land in either Maryland or Virginia for 
establishment of a home for the feeble-minded, and provid¬ 
ing for condemnation of the necessary land by the United 
States in either Maryland or Virginia if the lands could 
not he bought. See also the Act of March 1, 1929, 45 Stat. 
1425, as amended by the Act of April 18, 1930, 46 Stat. 
218, authorizing condemnation by the United States of 
land in either Maryland or Virginia, in case purchase could 
not be made, for the establishment of a children's tuber¬ 
culosis sanitarium. As long ago as 1855 it was ruled that 


the United States could acquire land in the State of Mary¬ 
land for the purpose of constructing an aqueduct to supply 
water to the District of Columbia. 7 Op. A.G. 114; Red dull 
v. Bryan , 14 Md. 444 (1859), appeal dismissed 24 How. 
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420. 7 And the Supreme Court in United States v. (treat 
Falls Mfg. Co ., 112 U.S. 645, 656 (1SS4), held that the tak¬ 
ing of such land for the stated purpose constituted a taking 
by the United States for a public use for which just com¬ 
pensation must be made under the Fifth Amendment. 

It remains to be noted that, although Public Law Xo. 762 
generated opposition in Congress on the grounds of econ¬ 
omy and availability of established airports, not once, either 
in the hearings or in debate, was its constitutionality 
questioned. Appellant is a lone voice in the wilderness. 
We submit that it is clear, from the opinion of Judge Holt- 
zoff (Jt. App. 10-13) and the elaboration of his reasoning 
in this brief, that he correctly ruled that the statute is con¬ 
stitutional. 

IV 

Appellant's Contentions Based Upon the Statutory Direction 
That the Secretary of Commerce Consult with Local Au¬ 
thorities on the Subject of Site Location Constitute ISo 
Ground for Reversal of the Judgment 

Section 2 of Public Law 762, Slst Cong. 2d scss., con¬ 
tained the proviso that “the choice of site by the Secretary 
shall be made only after consultation with the governing 
body in the county in which the airport is to he located, 
with respect to the suitability of the site to be selected, 
and its possible impact on the vicinity.” The court below 
in its opinion on dismissal of the complaint (Jt. App. 61) 
held that “the Congressional direction with respect to 
consultation was carried out in a faithful manner, and even 
if that were not so I find that such failure would not benefit 
the plaintiff in his case.” We believe rejection of appel¬ 
lant’s contention on the grounds stated to be correct, but 
we shall first discuss our reason for believing that the ques¬ 
tion is in any event an academic one, the decision of which 
would be an idle thing. 

7 In that case Maryland had consented to the condemnation so 
that the question of whether the United States could assert tlie 
power of eminent domain in the states without their consent was 
not presented. But, as shown (p. 16, supra ) later decisions of 
the Supreme Court have put that question beyond doubt. 
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1. The question whether proper consultation was had 
with local authorities is academic. —Section 12 of Public 
Paw 7(52, which provided for establishment of the airport 
in question, “authorized to be appropriated $14,000,000 
for the purpose of carrying out the provisions of this Act.*’ 
As pointed out during debate, 9(3 Long. Rec. (81st (’ong. 
2d sess.) Pt. 10, p. 13388, this estimate covered only lands 
and runways, and the required buildings and other neces¬ 
sary facilities would require further authorizations. Of 
the $14,000,000 authorized to be appropriated, $1,000,000 
was appropriated by Public Law 843, 81st Cong. 2d. sess., 
September 27, 197)0. That, of course, was prior to the selec¬ 
tion of a site for the airport. Xo further appropriation 
lias been made. 

Now, the direction that consultation be had with local 
authorities is not one that Congress had to provide. It 
could have refused to include such a requirement. Hence 
it is one which Congress can eliminate whenever it chooses 
or Congress can decide that the consultation had was suffi¬ 
cient. And assuming (but by no means conceding) that the 
Secretary's compliance with the consultation requirement 
is wanting. Congress could unquestionably ratify his selec¬ 
tion, either by an enactment expressly doing so, or by con¬ 
tinuing to appropriate the necessary money to complete 
the project. Brooks v. Dewar. 313 P.S. 354, 360-361 (1941). 

Since appellant’s claimed injury can result only from 
completion and operation of the airport, there is no possi¬ 
bility of injury to him until the necessary money is ap¬ 
propriated. If and when that money is appropriated, the 
question of whether the Secretary properly complied with 
the consultation requirement becomes moot. For these rea¬ 
sons, we urge that this question is academic, ultimately 
self-resolving and hence idle to decide. 

2. Appellant map not question the adequacy of the con- 
sultation had with the local authorities. —The affidavits in 
connection with the motion for summary judgment show 
that consultations were had with local authorities prior 
to final selection (Jt. App. 28-36). Appellant’s argument, 
therefore, challenges the adequacy of such consultations. 
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The lower court, in disposing of appellant’s claim, stated 
(Jt. App. 61) that even if the provision had not been com¬ 
plied with it “would not benefit the plaintiff in his case.” 
We believe that to be sound for the obvious reason that, 
since appellant admits that no property of his is taken in 
the condemnation proceeding, he is not injured by it, and 
hence anv irregularitv is of no concern to him. Further, 
we discern nothing in the language of the proviso which 
gives individuals rather than “the governing body in the 
county in which the airport is to be located” any right 
to question the adequacy of the consultation with such gov¬ 
erning body. If it be said that such body represents all 
citizens of the county, and that appellant is one of them, it 
still remains the fact that Congress chose the local govern¬ 
ing body as the entity whose views were to be taken into 
account. 

As appellant correctly observed in his motion for recon¬ 
sideration (Jt. App. 67), and restated in his footnote 6 
(Br. 5) this provision was inserted by Congress “as a mat¬ 
ter of public policy.” And quite naturally Congress ac¬ 
corded recognition on such a question only to the local en¬ 
tity in a position to articulate local public policy. If that 
body felt that the Secretary’s implementation of the con¬ 
sultation provision was inadequate, its remedy was by 
resort to the same avenues by which it made known its 
wishes to Congress that such a provision be included. 
Thus, on June 15, 1951, at the conclusion of a meeting of 
the Board of Supervisors, at which Judge Smith told the 
Board that it “could assist in fighting this matter and 
urged them to take steps immediately as then were the 
only ones who could act” (italics supplied) (Jt. App. 52A), 
the Board adopted a resolution of protest (Jt. App. 55) 
which did not, however, base opposition on any claim that 
there had been a failure on the part of the Secretary to 
consult with the Board, and ordered copies sent to the 
Senators from Virginia, the Governor and all Congress¬ 
men from Virginia. As discussed in more detail shortly, 
this opposition resulted in elimination of an appropriation 
for the airport for the current fiscal year. 
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This shows, we think, the understanding: of all hut ap¬ 
pellant that the only entity given standing- under the con¬ 
sultation provision was the Board of County Supervisors. 
And it seems inconceivable that Congress, by this direction 
to the Secretary, intended to countenance the proposition 
that any citizen would be entitled to challenge the condem¬ 
nation. 

3. The trial court correct!)/ held that the requirement 
that the Secretary should consult with local authorities 
had been complied with in pood faith. —The consultation 
provision had its genesis at the time the House was holding 
hearings on S. 436, 81st Cong., 2d Sess., which as finally 
enacted became Public Law Xo. 7G2 here involved. The bill 
as introduced contained no provision for consultation. The 
subject was introduced by Mr. Carper, the Chairman of 
the Board of Supervisors of Arlington County, a witness 
introduced by Congressman Smith of Virginia. He stated 
that they wanted “an opportunity for local expression of 
views on site selection" and “a requirement that in locating 
and designing this airport the Administrator of Civil Aero¬ 
nautics shall consult local interests to be affected by the 
construction and operation of this project through public 
hearings or in such other manner as mav be found best 
suited to the fullest expression of the views of such lo¬ 
cal interests” (Annex, p. 8). When Mr. D. W. Rentzol of 
the Civil Aeronautics Administration later appeared be¬ 
fore the committee he was asked his position on the subject 
of holding public hearings and stated he was opposed to 
it on the ground that it would generate land speculation 
which would run up the cost.* (Annex, p. 12). 

8 This was a perfectly valid objection, as anyone having ex¬ 
perience in condemnation matters well knows. That the ground 
of objection to public hearings was sound is evidenced by the state¬ 
ment of Congressman Heselton. a member of the committee, during 
debate. He stated: “I had the privilege of flying over the whole 
area and seeing possible sites. .- 1 // oj us recognize what v'onld be 
involved in describing exactly those sites. But without revealing 
that information publicly, and 1 am sure that members of the com¬ 
mittee would feel free to discuss it privately with ant/ of our col¬ 
leagues, I think I should say that any potential site meets the 
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The bill as reported to the House contained no provision 
for consultation, but left the selection to the Secretary. 
During debate in the House Congressman Smith of Vir¬ 
ginia stated (Annex, p. 35) that he would offer an amend¬ 
ment “providing that the authority must consult with the 
authorities of the local community before they place this 
great airport there that will destroy the value of many peo¬ 
ple’s houses and all that they have.” He later offered an 
amendment in the form of the statutory provision here 
involved, and the chairman of the committee announced it 
would be accepted (Annex, pp. 35-36). 

AYe believe this history shows clearly that the intent of 
Congress was simply that the Secretary was to make the 
selection, but before carrying it into effect was to afford an 
opportunity for the Board of Supervisors to express any 
views they had on the subject of suitability of the site and 
the impact on the vicinity of the site he had in mind. Ap¬ 
pellant's argument that the Secretary did not comply with 
the statute because, as appellant states, he had already 
made his selection, is completely implausible. It is at war 
with the sense of the provision. There was no occasion to 
consult with anybody until he had made at least a tentative 
selection. Until he had, what was there to place before 
the local authorities upon which they could express their 
views as to suitability and impact? 

AVe come now to the facts as shown by the record with 
regard to what steps were taken by the Secretary to im¬ 
plement the consultation provision. The appellees’ motion 
for summary judgment was accompanied by three affidavits, 
which will be summarized. Appellee Sawyer’s affidavit 
(Jt. App. 28-29) is to the effect that for several months 
prior to June 13, 1951, he discussed the choice of a loca¬ 
tion with officials of the Civil Aeronautics Administration 
and had himself examined, both by air and automobile, 
several sites; that on May 18, 1951, he was told the Civil 
Aeronautics Administration was about to recommend the 


criteria set by those who have studied this matter carefully and 
conscicntiouslv for many months.” (Italics supplied.) Cong. Rec. 
Vol. 96. Pt. 10. p. 13384. 
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Burke site; that on May 28 he re-examined the several sites 
by air, and the Burke site by air and by automobile, and 
that lie concluded the Burke choice was a good one and if 
no valid objection resulted from consultation with the Board 
of Supervisors of Fairfax County, which consultation the 
law required and he intended to observe, lie would notify 
the Attorney General to take the necessary action. He then 
instructed the Administrator of the Civil Aeronautics 
Administration to consult with the Board of Supervisors 
and secure their views on each of the several sites which 
had been considered. Prior to his decision on June 13 to 
choose the Burke site, the Administrator informed him 
meetings had been held with the Board on June 6, 11, 12, 
1951, and that the consultations had not produced any facts 
which would make the Burke site unacceptable. 

The other affidavits are bv Herbert II. Howell, Director 

• 

of the Washington Airport Project, and Robert P. Boyle, 
Deputy General Counsel of the Civil Aeronautics Admin¬ 
istration. Their affidavits (Jt. App. 30-34) are substantially 
the same and for brevitv will be summarized together: 
On June 6 they accompanied the Administrator to a 
luncheon meeting with the Board of Supervisors at which 
the Administrator advised that he wished to consult with 
them in accordance with the requirement of Public Law Xo. 
762; that six sites were under consideration in Fairfax 
County, and that the Civil Aeronautics Administration did 
not wish to publicize them because of possible real estate 
inflation; that a meeting for the purpose of consultation 
was arranged to begin at 8 p.m. on June 11, 1951, in the 
Administrator's office in Washington; that on June 11, 1951, 
they, with the Administrator, had a meeting with the Board 
of Supervisors; that three maps were displayed on which 
were indicated the six sites, including the Burke site, under 
consideration; that the meeting lasted from 8 p.m. until 
10:30 p.m.: that the views of the Board of Supervisors with 
respect, to suitability of each site and its possible impact 
on the vicinity were requested: that there was complete and 
thorough discussion of all sites in question and that the 
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Civil Aeronautics Administration did not express a pref¬ 
erence for any one site; that a question having arisen as to 
whether the meeting was a legal meeting since not held 
within the County, it was concluded that another meeting 
would he held on June 12; that they, with the Administrator, 
held a meeting with the Board on June 12, which lasted from 
approximately 8 p.m. to 9 p.m., and that the six sites were 
again discussed. 

Appellant submitted an affidavit (Jt. App. 35-36) by Mr. 
E. C. Sheads, a member of the Board of Supervisors. This 
affidavit did not question that the meetings on June 6, June 
11 and 12 were had, or deny that the Board had been advised 
of the purpose of the meetings, or deny that there had been 
a full dicussion of the various sites at the meetings on 
June 11 and June 12. Mr. Sheads simply stated that he 
was present at the meetings and that none of them, nor 
all of them taken together, amounted to a consultation. 
This is, as appellant virtually concedes (Br. 120), a mere 
conclusion of the affiant. He further stated that he “had 
the impression” that additional meetings were to be had 
and was not informed that the June 12 meeting was the last 
one nor was it indicated that an early selection of site 
would be made. He did not say, however, that the Civil 
Aeronautics Administration said there would be additional 
meetings, and how soon the site would be selected is not 
material to the question of whether consultation was had. 
Appellant also filed his own affidavit (Jt. App. 37) to the 
effect that numerous documents attached (Jt. App. 38-60) 
were true copies and that ho was informed one or more 
members of the Board of Supervisors would make affidavits 
to the effect that the consultation as required by Public Law 
Xo. 762 “did not transpire.” The appended documents are 
irrelevant on this question. 9 

9 Appellant has thrust into this case by way of his “Annex” a 
report of the Virginia Advisory Legislative Council (Annex 37-42). 
This was not part of the record in the court below, is not subject 
to judicial notice, and is irrelevant. Further, appellant uses it 
(Br. 110) only to place before this Court the Council’s mere con¬ 
clusion that “The Civil Aeronautics Administration did not con- 
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We think it clear that there was no material issue of 
fact raised on these affidavits. It is a case where what took 
place is shown clearly by the record and the only question is 
one of law, i.e., did what was done constitute compliance 
with the requirement that consultation be had, and there¬ 
fore the case was properly considered by the court below 
on motion for summary judgment. 

The court below held that the affidavits showed com¬ 
pliance in good faith with that requirement. We think that 
is not error. It appears affirmatively that the Secretary 
had tentatively decided on Burke Airport and would select 
it unless consultation with the Board of Supervisors pro¬ 
duced no valid objection, and that he intended to and did 
accord to the Board of Supervisors the right to present their 
views on the suitability and impact on the vicinity, not 
only as to the Burke site but as to the others. The Secre¬ 
tary, therefore, left it open to them to establish to his satis¬ 
faction that any of the others was more suited physically 
or that the impact was less. There was free discussion of 
all six sites, not in one meeting but in two. 10 The fact that 
the Burke site was selected has, of course, no tendency to 

suit with the governing body in the county until after the site 
had been selected.” This simply reflects appellant’s erroneous 
theory that the Secretary could come to no decision in advance of 
consultation. But the council does concede that consultation was 
had! We think also that the “Report on the Burke Airport Site 
Controversy,” written by counsel for appellant, likewise not a 
part of the record below but placed by appellant before this Court 
(Annex 42-60) is equally irrelevant. 

10 At. Br. 116 appellant states that the Board of Supervisors “did 
review, with representatives of the Secretary, six sites which they 
were led to believe were under active consideration by the Secre¬ 
tary.” However, he claims the affidavits show there was “crass 
dissimulation” for the reason that the Secretary had stated that on 
May 28, 1951, the Burke site was the only one considered suitable 
by him. This was not what the Secretary' said at all. What 
he did say was that he considered choice of the Burke site a sound 
one. The sworn affidavit of the Secretary shows that he wished the 
Board to be permitted to express itself on all sites, thus showing 
that, while he himself was satisfied that Burke was the best, he 
was not foreclosing continued consideration of the others. This 
also answers appellant’s charge (Br. 114) that the Secretary’s 
preference for Burke was final and unyielding. 
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establish that consultation was not had. United States v. 
City of Chester , 144 F. 2d 415 (C.A. 3, 1944). 

Appellant is clearly asking this Court to write into the 
proviso requirements which Congress did not make of the 
Secretary. Congress left it to the Secretary’s discretion 
to determine in the first instance the form and extent of 
consultation to be had. And his implementation of the 
provision is, under well-understood legal principles, not 
subject to judicial overthrow in the absence of bad faith, 
arbitrariness or capriciousness. We think there is no basis 
here for so characterizing his action. 11 

It remains to be noted that appellant, after the case was 
decided by the court below, filed with his motion for a 
new trial a second affidavit by Mr. Sheads (Jt. App. 6S-69). 
Apart from the fact that the granting of a new trial lay 
wholly in the discretion of the trial court, this affidavit 
is of no consequence. It deals with trivialities. It denies 
a statement of affiant Boyle that the views of the Board 
were requested on “suitability’’ of any of the sites. He 
does not deny the averment that the Supervisors knew the 
purpose of the meeting and their right to express them¬ 
selves on suitability. The most he suggests is that the 
Board of Supervisors did not avail themselves of the right, 

11 Appellant is simply muddying the water by his reference 
(Br. 110) to the requirement that the National Capital Park and 
Planning Commission he consulted. He did not raise this by his 
complaint, and in his footnote 94 virtually concedes it is of no 
avail. Finally, there is nothing to his claim that the Secretary 
“circumvented the direction of the Congress” (Br. 110). This pro¬ 
vision called for consultation with the commission “before making 
commitments for the acquisition of land.” The Government is not 
committed to the acquisition of land by mere selection of lands to 
be acquired or by the mere filing of a condemnation proceeding 
unaccompanied by declarations of taking, or by such a proceeding 
even after verdict fixing a value. Moodij v. Wickard, 78 U.S. App. 
D.C. 80. 136 F. 2d 801 (1943) certiorari denied 320 C.S. 775. The 
Secretary was advised by the Department of Justice that such 
consultation need not be had prior to selection of the land and 
filing of the action; consultation was later had. and a favorable 
report submitted bv the Commission. (Hearings, Subcommittee of 
the Committee on Appropriations. House of Representatives on 
Third Supplemental Appropriation Bill for 1952. (82d Cong. 2d 
sess.l pp. 75-76. 
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but the opportunity was presented nevertheless. Mr. 
Shoads' original affidavit (Jt. App. 35-36) recognized that 
there were during these meetings “objections made by said 
Board to the six sites mentioned by Civil Aeronautics Ad¬ 
ministration." Presumably, his later affidavit is based on 
some attempted distinction between making objections and 
expressing views on suitability. The irrelevance of the re¬ 
maining averments is too clear to need discussion. 


We point out that although the Board of Supervisors 
adopted a resolution of protest (Jt. App. 53-56) against the 
choice of Burke Airport, it did not raise as an objection that 
proper consultation had not been accorded the Board. The 
grounds of protest were: health and safety of the people of 
the county, adverse economic effect on the county because 
the federal government already owns 14,411 acres of land 
in the county from which no taxes are collectible by the 
county, and that the acquisition by the Government of an 
additional 4500 acres would aggravate this situation. It 
thus appears, not only that the Board officially raised no 
question as to the adequacy of consultation, but also that 
the Board's objection was fundamental to any site the 
Secretary might choose in Fairfax County. It is thus 
clear that the Board was not interested in suitability of 
the sites for airport purposes, that its position was on 
economic impact and the same regardless of sites, and that 
further meetings could not change the situation with which 
the Secretary had to deal. 


This whole project came before Congress earlier this year 
when the Third Supplemental Appropriation Bill for 1952 
(II.B. 6947, S2d Cong., 2d Scss.) as introduced contained a 
further appropriation of $1,400,000 for Burke Airport. 
Mr. Harold K. Howe, a member of the Burke Airport Re¬ 
location Committee, appeared before the subcommittee of 
the House in opposition (Hearings, Third Supplemental 
Appropriation Bill for 1952, Subcommittee of the Commit¬ 
tee on Appropriations for 1952, pp. 95-109). He opposed 
the appropriation on the grounds of the cost to the Govern¬ 
ment, that other airports were available, and economic im- 
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pact on the County. He did not, however, state that the 
Secretary had not complied with the consultation provi¬ 
sion. As close as he came to that was to read the “con¬ 
clusion’’ of the Legislative Council report to the effect 
hereinbefore dealt with (fn. 9, p. 2(5, supra). The hill was 
reported out with tlie appropriation intact. It was attacked 
at length in debate, but no challenge rested on the ground 
that, the Secretary had violated the consultation provision. 
Even Congressman Smith of Virginia, after noting that 
lie had secured the insertion of the consultation proviso, 
made no charge that it had not been observed (9S Cong. 
Rec. p. 2222). Congressman Smith ultimately offered an 
amendment to strike the appropriation, which carried (p. 
2232). 

MY. Howe also appeared before the Senate Committee to 
oppose reinstatement of the appropriation. (Hearings, 
Third Supplemental Appropriation Bill, 1952, Committee 
on Appropriations, United States Senate, pp. 25.>-247.) 
Here again he did not himself charge that the provision was 
violated by the Secretary. He quoted (p. 245) the con¬ 
clusion of the Legislative Council, but he himself stated 
merely that “we find no approval by the county officers of 
this particular Burke site.’’ But, of course, the statute does 
not require approval. He also inserted various resolutions 
by local governmental and civic bodies (pp. 241-244), includ¬ 
ing two by the Board of Supervisors, but none of which at¬ 
tacked the project on the ground of lack of consultation. 
The matter was debated at some length in the Senate, but 
here again no one raised the question appellant raises. See, 
for example, the statement of position by Senator Robert¬ 
son of Virginia (Cong. Rec*., Vol. 98, p. 4081). 

In short, while opposition to the appropriation was vigor¬ 
ous and thorough, it apparently was not the view of any 
opponent that the Secretary’s action under the consultation 
proviso furnished any basis of attack. V e think this 
significant in testing appellant’s claim. 




CONCLUSION 


For the foregoing reasons it is submitted that the .judg¬ 
ment of dismissal should be affirmed. 

Respectfully, 

James M. McIxerney, 

Assistant Attorney General. 
Roger P. Marquis, 

Fred W. Smith, 

Attorneys, Department of Justice, 

Washington, D. C. 

October 1952. 
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Untteii States (Court of Appeals 

Fob the District of Columbia Circuit 


No. 11,317 


Jones D. Jasper, 

Appellant 

v. 

Charles Sawyer et al., 

Appellees 


Appeal from the United States District Court 
for the District of Columbia 


PETITION FOR REHEARING IN BANC 


JURISDICTIONAL STATEMENT 


As to the jurisdiction of this Court to grant a rehear¬ 
ing in banc, Jasper relies upon Revised 28 USCA 46(c). 
Since the mandate in the present cause has not issued, 
this Court still has jurisdiction over this appeal. The 
cited statute imposes no time limit, and no other statute, 
and no rule of court, limits the time within which a peti¬ 
tion for rehearing m bmc may be filed. 


DEFINITION OF TERMS OF REFERENCE 

EMPLOYED 


In this petition, the following terms of reference intend 
the following: 


Term herein employed 

(a) The present decision 

(b) The Secretary 

(c) The motion judge below 

(d) The court below 

(e) Public Law 762 

(f) The complaint 

(g) J-A. 


Intendment of term 

(a) The opinion written by 
the Honorable Circuit Judge 
W. K. Miller, and filed as the 
decision of this Court in this 
appeal on February 19, 1953. 

(b) The Secretary of Com¬ 
merce and the Attorney Gen¬ 
eral, i.e. the appellees. 

(c) The Honorable United 
States District Judge F. 
Dickinson Letts, the only 
judge who dealt with Jas¬ 
per’s Amended Complaint 
in the District Court below. 

(d) The United States Dis¬ 
trict Court for the District 
of Columbia. 

(e) The District of Colum¬ 
bia Supplemental Airport 
Act. Public Law 762, Slst 
Congress, 2nd Session, Ap¬ 
proved September 7, 1950: 64 
Stat 770; 7:1401-1412 DC 
Code 1951 Ed. (For text see 
Appellant’s Brief p. 13.). 

(f) The Amended Com¬ 
plaint. (See footnote 4 on 
page 2 of Appellant’s Brief.) 

(g) Joint Appendix. 
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FACTS RELEVANT TO REHEARING 

The complaint filed by Jasper as plaintiff in the Dis¬ 
trict Court below, spelt out three causes of action. Each 
of the three causes of action is independent of the other 
two. 1 

On motion of the Secretary, the motions judge of the 
court below dismissed the entire complaint (i.e. all three 
causes of action) by ruling that the complaint was ‘‘in 
effect a suit against the United States and [sic.] the 
United States is a necessary party,” and for the follow¬ 
ing further reason: 

1 1st Cause of Action: That except for Public Law 762, neither 
the Secretary nor the Attorney General have any authority to 
do any of the things for which injunction is requested; that the 
Secretary and Attorney General would, unless enjoined, cause ir¬ 
reparable injury to Jasper by actions which they claim are au¬ 
thorized by said statute; that said statute is unconstitutional and 
void. 

2nd Cause of Action: That Public Law 762 purports to au¬ 
thorize the Secretary to have the Attorney General acquire land 
for an airport providing the Secretary shall have consulted with 
the governing body of the county in which the airport is to be 
located with respect to (i) suitability and (ii) impact of the site 
to be selected on the vicinity; that the Secretary had not com¬ 
plied with said requirement in that (a) there had been no con¬ 
sultation and, more particularly no consultation with respect to 
the suitability of the site to be selected, and (b) that the Secretary 
had acted in an arbitrary and capricious manner to the detriment 
of Jasper; that the Attorney General had instituted condemnation 
proceedings to acquire the unlawfully selected site; that said site 
was near land of Jasper; that if allowed to acquire said land, 
Jasper would be irreparably injured in that the value of his land 
would be substantially decreased; that since there was no valid 
authority for the proposed acquisition and since the acquisition 
would irreparably injure Jasper, it should be enjoined. 

3rd Cause of Action: That 49 USCA 180. as read together 
with 49 USCA 403. is unconstitutional in that it delegates legis¬ 
lative authority without suitable standards, and in effect author¬ 
izes the taking of private property for private use without any 
compensation and without due process of law; that the Secretary 
has purported to take property of Jasper thereunder; that to vindi¬ 
cate his proprietary interests, Jasper demands said statute declared 
void. 
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“I find no material issue of fact presented. The 
affidavits, as I see them, seem to indicate that the 
Congressional direction with respect to consultation 
was carried out in a faithful manner, and even if that 
were not so I find [.s/c.] that such failure would not 
benefit the plaintiff in this case.” 

Pursuant to this pronouncement on October 9, 1951, 
summary judgment was entered for the Secretary in 
addition to an order dismissing the complaint (J.A. p. 
61 A, 62A). 

On October 11, 1951, Jasper moved to vacate the afore¬ 
said order (J.A. p. 62A through 68A). That motion was 
overruled (there having been neither opposition filed nor 
argument allowed) on October 29, 1951 (J.A. p. 69A). 

Jasper appealed to this Court from the dismissal of 
his complaint and from the entry of summary judgment 
on the second of his three causes of action therein, and 
from the overruling of his motion to reconsider that 
action (Appellant’s Brief p. 18). On appeal, Jasper 
assigned error to the following actions by the motions 
judge in the court below: 

1. That it was error for the motions judge to rule 
that any one of the three causes of action in the com¬ 
plaint was a suit against the United States or that 
the United States was an indispensable party to any 
one of said causes of action. 

2. That it was error for the motions judge to 
have made any finding of fact with respect to con¬ 
sultation since there was a sharp dispute as to that 
factual issue. 

3. That the motions judge could not rule that con¬ 
sultation was an immaterial fact since the complaint 
had alleged that it was a condition upon the author¬ 
ity of the Secretary; that such a ruling was equiva¬ 
lent to interpretation of the statute; that the motions 
judge had not heard argument upon the construction 
of the statute and had, by ordering Jasper (over 
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objection) to meet the factual issue of consultation 
by affidavit, precluded such a ruling without prior 
warning to Jasper. 

4. That it was error for the motions judge to have 
failed to convoke a three-judge court as required by 
Rev. 2S CSC A 2282 (62 Stat. 968) to hear and de¬ 
termine the first cause of action in Jasper’s com¬ 
plaint. 

Jasper stated eight questions in his brief. The Secre¬ 
tary stated four. These questions are not answered by 
the present decision. It could be said that the present 
decision comes close to answering the third dependent of 
the fourth question asked by the Secretary; however, it 
does not answer the two issues on which it depends; 
further, that dependent question deals with “good faith” 
whereas the “answer” given does not. 

Annex A, which is by this reference incorporated 
herein, restates the as yet unanswered questions pre- 
senetd by Jasper. 

The present decision intimates that the motions judge 
below did not dismiss Jasper’s complaint. However, he 
did (J.A. }). 61A-62A). 

The present decision intimates that the only action 
appealed from was the order of summary judgment. 
However, that intimation is incorrect (Appellant’s Brief 
]). 18). 

The decisional points in the present decision are four 
in number: 

(1) That the motions judge below found, properly, 
that the Secretary had complied with the statutory 
requirement of consultation “in a satisfactory man¬ 
ner.” 

(2) That the suit brought by Jasper was “plainly” 
an unauthorized suit against the United States. 

(3) That Jasper had no standing to sue because 
“the action challenged by Jasper does not affect him 
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with sufficient directness and is not sufficiently final 
to give him the essential standing to sue.” 

(4) That since some of the injuries which Jasper 
seeks to prevent by injunction would occur at a 
future date and could not occur in the immediate 
future because the airport which would cause such 
injuries is not yet built, Jasper’s suit was pre¬ 
mature. 

The present decision seems to suggest that the question 
of “standing to sue” escaped the attention of all save 
this Court of Appeals. However, that issue was covered 
in argument in the court below as well as in Jasper’s 
brief (see Appellant’s Brief p. 43 and 88.). 

Within fifteen days of the date of the present decision, 
to wit, on March 6, 1953, Jasper moved for an enlarge¬ 
ment of time within which to petition for rehearing. 
That motion for enlargement of time (authorized by 
Rule 32(b)(1) of the General Rules of this Court) was 
denied on March 16, 1953. On March 26, 1953, Jasper 
filed a motion to reconsider that denial and on reconsider¬ 
ation. to grant his motion for enlargement of time. On 
the date this petition was prepared, Jasper had no knowl¬ 
edge of any action on said motion. 

ERRORS ASSIGNED TO PRESENT DECISION 

1. The present decision omits reference to facts in the 
Record which are of such fundamental and determinative 
significance that in their absence no decision can validly 
dispose of this appeal. 

2. The present decision contains certain misstatements 
of material fact and is, because such misstatements are 
material, erroneous. 

3. The motions judge below had no power to make 
the finding lie did make; therefore, this Court of Appeals 
was not at liberty to “agree” with him. 
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4. The decisional declaration that Jasper’s suit “is 
plainly against the United States” is erroneous. 

5. The ruling that Jasper lacks standing-to-sue is 
erroneous. 

6. The fact that some of the injuries Jasper seeks to 
prevent could occur only after the airport is built does 
not justify the ruling that his suit was premature. 

7. The present decision disregards important issues 
that were submitted for decision. 

BASIS FOR ASKING REHEARING IN BANC 

This petition for rehearing in banc has been prepared in 
the light of the remarks of Chief Judge Harold M. Ste¬ 
phens which were published in the March 1953 isuse of 
the Journal of the Bar Association of the District of 
Columbia (Vol. 20, p. 103-110) especially at pages 105-109. 
Due note has been taken of the declaration to the effect 
that rehearings in banc are not to be employed so as to 
provide “a general court of appeals from each of the 
decisions” of a panel of this Court of Appeals. 

One of the three classes of cases in which this Court 
of Appeals has granted in banc rehearing are those “in¬ 
volving a question of extraordinary public importance.” 
Jasper submits that the instant appeal is such a case. 
Whether this or any appeal is within that classification 
depends, of course, upon the answer to two question: 

(1) TTow is the importance of a question determined? 

(2) How does the question compare with the questions 
in other cases in which in banc rehearings have been 
granted because of “public importance?” 

As to the first, Jasper tenders the view that the im¬ 
portance of a question is measured by the answers that 
may be given upon rehearing. Thus, the fact that a par- 
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tieular answer has been given does not make the question 
either more or less important. The most important of 
the answers that this Court may give to the questions 
in this appeal are (a) that Public Law 762 is not tree 
from constitutional doubt, i.e., that it is possible that 
land cannot be condemned in "\ irginia by the Civil Aero¬ 
nautics Administration in order to provide a supplemen¬ 
tary airport for the District of Columbia; (b) that 49 
CSC A 180 is not free from constitutional doubt, i.e., that 
it may be that the Secretary does not have the right to 
give away the airspace over a landowner’s property with¬ 
out compensating such owner. 2 

Are the foregoing questions of comparable importance 
to the questions which this Court regarded as being of 
sufficient “extraordinary public importance” as to justify 
a rehearing in banc? An examination of Chief Judge 
Stephen’s report shows that reheariny by this Court 
in hone lias been granted in only one of the “public 
importance” cases, to it. District of Columbia v Catholic 

University Press (1952) . US App DC , 199 F2d 

176. Tn that case, the single issue was whether a par¬ 
ticular entity was or was not exempt from taxation. The 
answer depended upon a careful analysis of the peculiar 
relationship between a printing enterprise and a particu- 


All American Airways, Inc v Cedarhurst (2nd Cir—1953) 201 
F2d 273 includes a problem related to the validity of 49 USCA 
180, as the briefs in that case show. At page 277 of the cited de¬ 
cision. Circuit Judge Charles E. Clark said: 

“(N)o final decision should be made at this time, as to the 
validity of the claims set forth in the defendants’ counter¬ 
claims or their eventual impact upon the validity of the 
ordinance itself. In view of the importance of the interests 
involved and the potentially far-reaching effects of a decision, 
the case—including the counterclaim—should proceed to trial 
as rapidly as possible . . .” 

The constitutional issue in that case was raised directly on 
page 45a of the Appendix to Appellants’ Brief; also see page 26 
of Appellants’ Brief in that case. 
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lar university. Jasper would not want to have to contend 
that such a question was “a question of extraordinary 
public importance.” Jasper does contend that if such 
question is “of extraordinary public importance,” then 
the instant appeal cannot but be regarded as being a 
case “involving a question of extraordinary public im¬ 
portance.” 

Jasper does not contend that his appeal fits so aptly 
into the announced category as did the Steel seizure 

cases ( Sawyer v United States Steel Co. 1952 . US 

App DC’ ., 197 F2d 582). Jasper concedes that the 

Thompson Restaurant cases (Appeals No. 11039, 11044, 

decided January 22, 1953 . US App DC ., . F2d 

.) mentioned in Chief Judge Stephens report, involve 

questions of greater public importance than the instant 
appeal. 

There is in Jasper’s appeal less property at stake than 
in the Steel seizure cases: and, unlike the Thompson 
Restaurant cases, the resolution of the issues in this 
appeal does not touch upon so sensitive a problem as 
race prejudice. Jasper v Sawyer is, nonetheless, a case 
which involves questions of extraordinary public impor¬ 
tance which this Court should, in banc, determine. 

PETITION FOR REHEARING IN BANC AND 

CERTIFICATE 

Jasper respectfully prays this Court of Appeals to 
rehear this cause m banc. 

The foregoing Jurisdictional Statement, Definition of 
Terms of Reference, Statement of Facts Relevant to Re¬ 
hearing, Errors Assigned to the Present Opinion, and the 
Basis for Asking Rehearing in banc, as well as the Argu¬ 
ment succeeding this petition and Annex A hereto at¬ 
tached are by this reference incorporated herein. 
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Jasper’s counsel certifies by his signature hereto affixed, 
that this Petition is filed in good faith and not for the 
purpose of delay. 

Respectfully submitted, 

Charles F. O’Neall 
Attorney for Appellant 
1025 Connecticut Ave. 
REpublic 7-1587 
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THE ARGUMENT 

A. In General 

Jasper appealed from (a) an order which (i) dismissed 
Jasper’s complaint and (ii) gave summary judgment to 
the Secretary, and (b) an order which refused Jasper’s 
motion to vacate and reconsider the aforesaid action. 
Jasper also noted in his appeal the failure (not refusal) 
of the motions judge below to convoke a three-judge 
court. 

The most material parts of the record in this appeal 
consists of (a) Jasper’s Amended Complaint (J.A. p. 14A- 
27A); (b) The Secretary’s motion to dismiss and for 
summary judgment (J.A. p. 27A-28A); (c) Three affi¬ 
davits filed on behalf of the Secretary (J.A. p. 28A-35A); 
(d) Three affidavits filed on behalf of Jasper (J.A. p. 
35A-60A, and 6SA-69A); (e) The bench opinion of dis¬ 
missal and summary judgment, and the formal order pur¬ 
suant thereto (J.A. p. 60A-62A); (f) Jasper’s motion to 
vacate and reconsider (J.A. p. 62A-68A); (g) Denial of 
Jasper’s motion to \’acate and reconsider (J.A. p. 69A). 

Jasper’s Claim for Declaratory Relief 

It will be noted that the complaint is entitled 
‘‘Amended Complaint for Injunctive Relief and for a 
Declaratory Judgment.” A judge is expected to famil¬ 
iarize himself with complaints with respect to which he 
issues order, Osage Tribe v 7ekes (D of C—1942) 45 F Sup 
179 at 183. Jasper’s complaint indicated, by its very 
title, that there was a request for a declaratory judgment 
in addition to injunctive relief. However, there is noth¬ 
ing in the record to suggest that the motions judge was 
aware of the fact that Jasper’s complaint set forth 
an independent cause of action for a declaratory judg¬ 
ment. Jasper’s claim for declaratory relief (grounded on 
the contention that 49 USCA ISO, when read in conjunc¬ 
tion with 49 USCA 403, was unconstitutional) is inde- 
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pendent of (i) his attack on Public Law 762, and is (ii) 
independent of his claim based upon the contention that 
the Secretary had acted in excess of statutory authority 
in purporting to authorize condemnation of the unlawfully 
selected site at Burke, Virginia. 

The Secretary has admitted that the motions judge 
below gave “no consideration” to Jasper’s complaint for 
declaratory relief (Appellees’ Brief p. 14, footnote 4.) 
Certainly, there is nothing in either the bench opinion 
or the formal judgment (J.A. p. 61 A) nor in the order 
denying reconsideration (J.A. p. 69A) that is even re¬ 
motely relevant to dismissal of Jasper’s claim for declara¬ 
tory relief. Since none of the reasons for dismissal and 
none of the findings relating to summary judgment are 
at all appropriate to dismissal of a claim for declaratory 
relief, it is fair to assume that the order of dismissal 
was improvident and error. 

This Court of Appeals is not a court of the first in¬ 
stance and ought not to decide issues that have not been 
considered by the court below. Since it appears that 
the motions judge gave no consideration to Jasper’s 
claim for declaratory relief, the order of the court below 
insofar as it purports to dismiss that part of Jasper’s 
complaint, should be reversed. 

Jasper's Two Claims for Tnjvm-ctive Belief 

Jasper’s complaint spells out two separate and distinct 
grounds for injunctive relief. His first cause of action 
relates to the claim that Public Law* 762 is unconstitu¬ 
tional. No court has ever held that the basis on which 
Jasper challenges its validity is without merit. Unless 
the theory which Jasper urges is authoritatively rejected, 
the conclusion must follow that Public Law 762 is uncon¬ 
stitutional. 
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The motions judge below did not purport to reject 
Jasper’s contention that Public Law 762 is unconstitu¬ 
tional. If lie had, Jasper’s remedy would have been to 
seek mandamus in the Supreme Court, and this Court of 
Appeals could not have reviewed such an error (See 
Appellant’s Brief p. 28, 29). Instead, he dismissed the 
first cause of action as being a complaint (i.e., a suit) 
against the United States. That was a ruling of general 
law which this Court has the power to review. 

It has long been settled that a complaint to enjoin exe¬ 
cution of a statute which is alleged to he unconstitutional 
is not a complaint against the United States (see Jasper’s 
Brief p. 39, 45). In a recent decision which certainly did 
not expand the right of individuals to seek specific relief 
against officials, the Supreme Court said: 

“There may be, of course, suits for specific relief 
against officers of the sovereign which are not suits 
against the sovereign. . . .” 3 

“A second type of case is that in which the statute 
or order conferring power upon the officer to take 
action in the sovereign’s name is claimed [i.e., alleged] 
to be unconstitutional.” (Italics supplied) Larson v 
Domestic & etc. (1949) 337 US 682, 69 S Ct 1457, 93 
L Ed 1628. 

The motions judge could have dismissed the first cause 
of action in Jasper’s complaint if he had found that it 
presented no substantial constitutional quesiton. No such 
finding was made. 


3 Later, in this same paragraph, Mr. Chief Justice Vinson added: 
“(W)here the officer's powers are limited by statute, his ac¬ 
tions beyond those limitations are considered individual and 
not sovereign actions. . . .” 

This, of course, justifies Jasper’s second cause of action which 
is based on the claim that the Secretary is acting in excess of his 
authority under Public Law 762. 
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The Jnrisdiction of This Court of Appeals 

Since this appeal is from an order which dismissed 
Jasper's amended complaint, it is of course immaterial 
that another motions judge of the court below ruled that 
the original complaint presented no substantial constitu¬ 
tional question (100 FSup 4-1). In Jasper's opinion, that 
particular decision was and is wrong (see Appellant’s 
Brief p. 58, 03 and note 53 on p. 69 and note 57 on p. 72), 
but instead of appealing therefrom—indeed, instead of 
even asking reconsideration—Jasper amended his com¬ 
plaint (see Appellant’s Brief p. 71, note 55). The decision 
reported at 100 F Sup 421 was rendered moot when the 
complaint with which it dealt was superceded (see Ap¬ 
pellant’s Brief p. 71, note 56) and this fact was expressly 
called to the attention of the motions judge who dis¬ 
missed Jasper’s amended complaint (J.A. p. 63A). 

Jasper has suggested that the decision reported at 100 
F Sup 421 should be discredited. That, however, is 
not a direct issue in this appeal (see Appellant’s Brief 
p. 30, the first two paragraphs under “B”). 

The material point with respect to the jurisdiction of 
this Court is that a determination of the issue of 
whether there is a substantial constitutional question is 
neither more nor less than the finding of a fact which 
determines the presence or absence of jurisdiction in 
the court below. If, as Jasper contends (see Appellant’s 
Brief p. 39-45, 50-54, and 58-93), his complaint did present 
a substantial constitutional question, this Court has both 
the power and the duty to reverse the order of the court 
below which, after all, can be sustained only if it be 
found that Jasper’s complaint did not present a sub¬ 
stantial constitutional question. 

Finally, it will be observed that there is a considerable 
distinction between correcting an error of general law, 
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such as a ruling that a complaint raises questions which 
have already been authoritatively answered, and correct¬ 
ing an error of constitutional law, as for example, when 
a single judge undertakes, in an injunction proceeding, to 
pass upon the merits of an Act of Congress. The latter 
is reserved for three judge courts with exclusive review 
by the Supreme Court. The former is within the prov¬ 
ince of a single judge, with review by his appellate court. 
That is the situation in the instant appeal. 

B. Specific Errors in the Present Decision 

1. The Present Decision Omits Reference to Facts in 
the Record Which Are of Such Fundamental and Deter¬ 
minative Significance That in Their Absence No Decision 
Can Validly Dispose of This Appeal. 

The present decision fails to note in summarizing 
Jasper’s complaint that it sets forth three separate and 
distinct causes of action. 

The present decision seems to have made its summary 
(in part at least) from the superceded rather than the 
amended complaint. Thus, in pargaraph three of the 
present decision the term “civil airport’’ is found. That 
term is not found in the prayers of the amended com¬ 
plaint. Jasper submits that this Court erred in not sum¬ 
marizing the material features of the amended complaint. 

The summary of Jasper’s complaint (paragraphs four 
and five of the present decision) is so incomplete that 
Jasper does not see how this Court can regard it as 
adequate. After all, this appeal is one which tests the 
validity of Jasper’s complaint. In such a case, the com¬ 
plaint must be fairly and accurately summarized, Joint 
Anti-Fascist Refiigee Committee v McGrath (1951) 341 
r.S. 123, 124 et seq., 71 SCt 624, 95 LEd 817. 
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The decision of this Court should summarize the follow¬ 
ing provable facts which appear as allegations in Jasper’s 
complaint: 

Facts Relevant to All Three Causes of Action 

Jasper owns 100 acres of land in Fairfax County, Vir¬ 
ginia where he lives and which he holds for residential 
purposes as well as for agricultural purposes; that he 
holds said land for sale in building lots for which there 
will shortly be demand: that a petition to condemn 4,520 
acres of land for an airport was filed in the Eastern 
District of Virginia by the Attorney General at the re¬ 
quest of the Secretary of Commerce: that none of Jas¬ 
per’s property is included in said condemnation proceed¬ 
ings: that said airport site lies about 3,100 feet from 
Jasper’s land. 

Facts Relevant to First Cause of Actio-n 

That except for Public Law 762, there is no authority 
for such condemnation: that Public Law 762 is unconsti¬ 
tutional: that aircraft using such airport and operation 
of said airport would depreciate the value of Jasper’s 
land: that property of Jasper’s would be taken for pri¬ 
vate use without compensation and without due process 
of law; that Jasper would have no adequate remedy at 
law; that his injury would be irreparable; that unless de¬ 
fendants were enjoined said airport site would be ac¬ 
quired. and the airport would be built and operated and 
without right or authority of any kind: wherefore, in¬ 
junction was prayed against location of such unauthoriz- 
able airport within 12,500 feet of Jasper’s property. 

Facts Relevant to Second Cause of Action 

That by the terms of Public Law 762 the Secretary was 
required to consult with the Board of Supervisors of Fair¬ 
fax County prior to selection of the airport site with re- 
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spect to its suitability and its possible impact on the vicin¬ 
ity; that although required by Public Law 762 to so con¬ 
sult, the Secretary did not so consult; that if the Secre¬ 
tary had so consulted said Board might have been able 
to demonstrate the unsuitability of the proposed site; 
that the Secretary acted in an arbitrary and capricious 
manner in selecting the site without such consultation 
as was required and that the actions of the Secretary to 
cause acquisition of the site were not actions of the 
United States and were, instead, actions of his own and 
without authority; that by failing to consult as to suit¬ 
ability the Secretary deprived Jasper of the protection 
of the said Board as aforesaid; that unless the unwar¬ 
ranted and unauthorized acquisition were enjoined, Jasper 
would suffer irreparable injury in that the value of his 
property will be depreciated; wherefore, injunction was 
prayed, etc. 

Facts Relevant to Third Cause of Action 

That the Secretary has, by defining “safe altitude of 
flight” as that term appears in 49 USCA 180 undertaken 
to execute an unconstitutional statute in that by the 
terms of 49 TJSCA 403 certain private persons are in¬ 
vested with a free right of transit in air commerce above 
the “safe altitude of flight” over land of Jasper; that 
such grant of power to the Secretary is wholly void 
as being delegation of legislative power without appro¬ 
priate standards; and as having the effect of taking pri¬ 
vate property for private use without compensation; 
that Jasper owns the airspace over his property; that 
the act of the Secretary in derogation of those property 
rights is void for want of constitutional power: where¬ 
fore, judgment declaring said statute unconstitutional was 
prayed. 
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2. The Present Decision Contains Certain Misstatements 
of Material Fact and Is, Because Such Misstatements Are 
Material. Erroneous. 

No one can read the sixth paragraph of the present 
decision and conclude (i) that the motions judge in the 
District Court below did anything more than enter sum¬ 
mary judgment or (ii) that Jasper appealed from any¬ 
thing except the ‘‘finding” of fact that the motions judge 
made. However, the indisputable facts are (i) that the 
motions judge dismissed the complaint and (ii) that Jas¬ 
per appealed from (a) the dismissal, (b) the summary 
judgment, (c) the refusal to vacate dismissal and sum¬ 
mary judgment, and (d) the failure to convoke a three 
judge court. 

The Motions Jiulye Below Had Xo Power to Make 
the Findiny He Did Make; Therefore This Court of 
Appeals Was Xof at Liberty to “ Ayree'' With Him. 

The first decisional sentence of the present decision 
appears in the seventh paragraph and read as follows: 

“We agree with the District Court that the Con¬ 
gressional directive with respect to consultation with 
the governing body of the county was carried out in 
a satisfactory manner.” 

This is error. The motions judge below could not make 
any finding of fact on that disputed factual issue. When 
it appears that there is a conflict as to a material and 
provable allegation of fact, and when judgment cannot be 
given until that conflict is resolved, no summary judgment 
can be granted. Jasper’s brief establishes the applicabil¬ 
ity of this rule to the facts in this appeal (See Appel¬ 
lant’s Brief p. 33, 37, 116, 121) and Jasper’s motion to 
vacate the order of summary judgment and dismissal also 
covered this point (J.A. p. 65A, 66A). 

Jasper's complaint alleges there was no consultation as 
required by Public Law 762 (J.A. p. 25A). Only one of 
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the three affidavits filed on behalf of the Secretary 
disputes that allegation; the following is the exact lan¬ 
guage : 

‘‘The views of the Board of Supervisors with respect 
to suitability of each site and its possible impact on 
the vicinity was requested.” (J.A. p. 33A) 

Another affiant, speaking on behalf of the Secretary, 
limits his testimony so as to suggest that there was 
no consultation as to suitability and that only the question 
of impact on the vicinity was discussed: 

“Each of these sites was discussed freely. Various 
members of the Board of Supervisors commented 
with regard to good and bad features of each site 
as they affected the community (J.A. p. 31A— 
Italics added) 

Thus, the Secretary did no more than prove that there 
was a dispute of fact. 

Jasper submitted an affidavit by a member of the 
Board of Supervisors who expressly contradicted the 
aforesaid affidavits (J.A. p. 35A) and the same Board 
member in a subsequent affidavit declared: 

“That he . . . denies . . . that the views of the 
Board wdth respect to suitability of each of the six 
possible airport sites . . . were requested; and he 
further affirms that said subject was not discussed at 
any of the meetings ...” (J.A. p. 68A—Italics 

added) 

When a plaintiff says there “was not/’ and when a 
defendant says there “was,” and when judgment depends 
upon knowing whether there was or was not, no summary 
judgment is possible. The finding by the motions judge 
below that the statutory requirement had been carried 
out in a “faithful manner” was a finding he was not 
empowered to make (see Appellant’s Brief p. 35), ergo 
this Court of Appeals was not at liberty to “agree” with 
that finding. 
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4. The Decision That Jaspers Suit “Is Plainly Against 
the r nit eh States’' Is Erroneous. 


The second decisional sentence of the present decision 
(seventh paragraph) reads as follows: 

“Moreover, the suit is plainly against the United 
States, which has not consented to be sued.” 


Since the present decision neither explains nor attempts 
to justify this declaration, a number of questions spring 
to mind. What makes it a suit against the United States? 
Is a complaint to enjoin execution of an allegedly uncon¬ 
stitutional Act of Congress a suit against the United 
States? Our Supreme Court has answered this in the 
negative (Larson, supra). Thus, as to the first of the 
three causes of action in Jasper’s “suit”, it is “plain” 
that it is not a “suit” against the United States. Is a 
suit to enjoin an official from acting in excess of statutory 
authority a suit against the United States? Our Supreme 
Court says it is not (Larson, supra). And that is Jas¬ 
per’s second cause of action. Is a suit to have an Act 
of Congress declared unconstitutional a suit against the 
United States? Jasper contends for the negative of this 
and knows of no case inconsistent with his view. And 
that is the third of his three causes of action. 


5. The Puling That Jasper Lacks SfanJing-to-Sue Is 
Erroneous. 

The present decision cites only one case. That case in 
no way sustains the conclusions for which it is cited, 
i.e. the ruling in tin* seventh paragraph that: 

“The action challenged by Jasper does not affect 
him with sufficient directness and is not sufficiently 
final to give him the essential standing to sue.” 

As authority for the above quoted ruling, the present 
decision quotes the following three questions, “one or 






more” of which, Mr. Justice Frankfurter says, determine 
whether there is standing to sue: 

“(a) Will the action challenged at any time sub* 
stantially affect the ‘legal’ interests of any person? 
“(b) Does the action challenged affect the petitioner 
with sufficient ‘directness’? 

“(c) Is the action challenged sufficiently ‘final’?” 

The present decision does not see fit to recognize the 
admonitory comment that “one or more of these ques¬ 
tions” provides the answer to the issue of whether there 
is a justiciable controversy. Jasper submits that the 
“one or more” comment is very significant: thus, ques¬ 
tions “(b)” and “(c)” become pertinent only if the 
answer to question “(a)” is such as to raise the doubts 
to which “(b)” and “(c)” are addressed. To make this 
clear, Jasper applies the facts of this appeal to these 
three questions : 

As to Jasper’s first cause of action, the answer to 
question “(a)” must read as follows: 

“The challenged action will almost immediately 
have a substantial and adverse effect upon the 
‘legal’ interests of Jasper.” This is so because the 
action challenged by Jasper is the acquisition of land 
for, and the building and operation of, an airport. 
The acquisition of the land is imminent: the building 
and operation of the airport, necessarily, more re¬ 
mote. Acquisition of land for the stated purpose 
will substantially depreciate Jasper’s land (prov¬ 
able fact). Operation of the airport would substan¬ 
tially destroy value of Jasper’s land (provable fact). 

With this answer, what is the point of asking question 
“(b)” i.e., whether the complainant petitioner is affected 
with “sufficient ‘directness’”? Jasper is the “any per¬ 
son” in “(a)”—and nothing can be more direct than 
that; and the value of Jasper’s farm will be directly 
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diminished—surely Jasper can respond to such a direct 
threat. 

The problem of finality covered by question “(c)”, 
does not enter into the instant case at all. That question 
is pertinent when there is an attack upon some prelimi¬ 
nary determination. When, as in the instant case, there 
is no action that Jasper can take other than to seek 
judicial help, there is no point to the question of 
whether the action challenged is ‘‘sufficiently ‘final’.” Tn 
fact, Mr. Justice Frankfurter took pains to quote the 
word “final*’ so as to point up the fact that that word 
was used in just such a technical sense. 

As to Jasper’s second cause of action, the same analysis 
applies. This would not be so if question “(a)” distin¬ 
guished between constitutional and non-constitutional 
grounds of challenge. 

The third cause of action also fits within the first ques¬ 
tion. Thus, its answer to question “(a)*’ reads as 

follows: 

Jasper challenges the right of Secretary to set 

“safe altitude of flight” since except for that deter¬ 
mination no aviator has color of right to fly over 
Jasper’s land. By the very act of determining ‘‘safe 
altitude of flight” the Secretary in effect divests 
Jasper of his property rights co instante. 

Jasper's brief carefully pointed out that the nature of 
the standard-to-sue problem (Appellant’s Brief p. 43 and 
SS). It was also pointed out in Jasper’s Memorandum 
of Points and Authorities in the court below. Jasper can¬ 
not say that this issue was “not touched upon by the 

District Court” because that court saw that Jasper did 

have standing-to-sue. Jasper can and does say, however, 
that the motions judge below committed no error on this 
point. 
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6. The Fact That Some of the Injuries Jasper Seeks to 
Prevent Could Occur Only After the Airport Is Built 
Does Not Justify the Ruling That His Suit Is Premature. 

The eighth paragraph as presently stated, would sup¬ 
port an order denying an injunction to prevent the de¬ 
struction of part of a legally protected interest if the 
plaintiff were so unwise as to allege that the defendants 
would, unless restrained, later destroy a still further 
part of his interests. Such a rule is invalid. 

Jasper notes that this Court seems reluctant to accept 
the provable allegation in Jasper’s complaint that acquisi¬ 
tion of title to the airport site pursuant to the color of 
the appellees’ claimed authority would cause injury to 
Jasper. Unless there is some rule of law which says that 
Jasper cannot have his day in Court to prove, if he can, 
that allegation, he has a right to be heard on that issue 
of provable fact. 

Further, Jasper seeks (in his first cause of action) to 
enjoin any execution of any part of Public Law 762 any¬ 
where within 12,500 feet of his property. Unless Public 
Law 762 is constitutional, the proposed airport at Burke, 
Virginia, cannot be built. His recitation of the damages 
anticipated unless injunction issue shows that he does 
have standing-to-sue. A claim so founded can never be 
premature: on the other hand, if Jasper sat idly by 
until the airport were built, he might be denied the help 
of equity. 

It may be that the trial court will deny the injunction 
Jasper seeks on the ground that “(t)he dangers, fears 
and annoyances he anticipates from the operation of an 
airport so far from his farm may never materialize.’’ 
That issue, if it is an issue, is an issue for the trial 
court; consideration of that issue by this Court at this 
time is premature. 
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In any event, that kind of decision is not always a de¬ 
feat. For example, in Warner Township School Disf. v 
Detroit (1944) 308 Mich. 460, 14 X\Y2d 134, the court 
declined to enjoin construction of an airport because 
plaintiff failed to establish to the satisfaction of the 
court that the anticipated injuries would result from 
its operation. That doubt was not shared by the officials 
of the city of Detroit, however, and they therefore aban¬ 
doned that project. 

7. The Present Decision Disregards Important Issues 
That Were Submitted. 

The present decision fails to discuss or answer any of 
the issues that were submitted. Those questions were 
(and are) both relevant and important. This Court 
should face and answer them. 

The attached Annex A restates the issues not answered 
by the present decision. 

CONCLUSION 

For the foregoing reasons, Jasper respectfully prays 
a rehearing in this appeal. 

Respectfully submitted, 

Charles F. O’Neall 
Attorney for Appellant 
1025 Connecticut Ave. 
REpublic 7-1587 
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ANNEX A 

Restatement of the Questions Presented by This Appeal 

The “Statement of the Questions Presented” in Jas¬ 
per’s brief is not as clear or as easy to understand as 
the following restatement which is respectfully tendered 
to replace the statement printed in the brief. 

1. Is a complaint to enjoin execution of an allegedly 
unconstitutional statute, a complaint against the United 
States, or one which must name the United States as a 
defendant? 

1(a). Does this Court of Appeals have jurisdiction to 
review an order of the court below which declares said 
court to be without jurisdiction, and if so, 

1(b). Is it error for a single judge to rule that the 
constitutionality of a challenged statute is beyond doubt 
when: 

(i) the challenged statute has never been reviewed, or 

commented on, by the Supreme Court, and 

(ii) no similar statute has been upheld by the Su¬ 

preme Court against a similar attack, and 

(iii) the Supreme Court has never ruled adversely on 

any of the propositions upon which the chal¬ 
lenge depends, and 

(iv) there is no nov^sequiture in the argument that 

challenges the constitutionality of the statute. 

2. Is a complaint to enjoin an official from an action 
alleged to be in excess of his statutory authority, a com- 
plaint against the United States, or one which must name 
the United States as a defendant? 

2(a). Is it error for a motions judge to rule on a 
motion for summary judgment brought by such defendant 
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official, that the alleged failure of the defendant official 
to consult with county supervisors as to suitability of a 
proposed airport site is an immaterial allegation when 
said complaint alleges: 

(i) that the statute permits the official to select an air¬ 

port site “only after” consulting with such 
county supervisors with respect to suitability. 

(ii) that in fact there was no such consultation, 

(iii) that the official’s selection was made in an arbi¬ 

trary and capricious manner, 

(iv) that if there had been such consultation as the 

statute required, the unsuitability of the pro¬ 
posed site might have been made evident, and 

(v) that because of said failure to consult, defendant 

has no authority to acquire said site, 

(vi) that if defendant is allowed to acquire title to 

said airport site, acquisition of title in name 
of the United States under color of defendant’s 
claimed authority would cause irreparable injury 
to plaintiff. 

2(b). Is it error for a motions judge to find, on such a 
motion for summary judgment as above mentioned, that 
there was consultation as to the suitability of the pro¬ 
posed airport site when the complaint alleges there was 
not, and when one of the county supervisors swears, by 
affidavit, that there was no such consultation? 

2(c). Does the fact that defendant official had filed, in 
the name of the United States, a petition for condemna¬ 
tion of the said airport site make the United States an 
indispensable party to a suit which contends that said 
official had no authority to file said petition? 

3. Is a complaint which prays for a judgment to de¬ 
clare a statute unconstitutional, a complaint against the 
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United States, or one which must name the United States 
as a defendant? 

4. Is it error for a motions judge to rule upon issues 
which have not been submitted to him by either party 
without inviting argument thereon? 

CERTIFICATE OF SERVICE 

I certify that two copies of the foregoing Petition 
were served this ..^7..th day of April, 1953, on Fred W. 
Smith, Esquire, attorney for appellees, by delivering 
same to his offices in the Lands Division, Appellate Sec¬ 
tion, Department of Justice, Washington, D. C. 


Charles F. O’Neall 




